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- DATE PROCEEDINGS 


1975 ; ¢#/ 
12/29 Filed Indictment 
12/29 | Filscd Search Warrant,&APplication; Magistrate's : Tannensy 
Commitment. 
12/29 Filed Appearance Bond in amount of $25,000 Sate: Deceubes’ 
22, 1975, Surety: Craig Newman, Mag. Spaii. Receipt for | 
$25,000 check. 
Mrrate| 12/31 Filed Mag. Warrant of Arrest & Complaint. warrant executed} 


RICT 12/19/75 : 
1/5/76 |The defendant is arraigned and pleads not guilty. Thirty y 
T days to file mctions. Continued on bond. ; 
es 2/6/76 Filed Notice of Motion and affidavit returnable 2/17/76 
or modification of bail condition. 
2/13/76 iled Notice of Motion and affidavit returnable 3/1/76 
for discovery and inspection 


2/17/76 Motion for order modifying present bail conditions by 
deft. - granted. 


2/20/76 Filed Notice of motion for Craig Newman requesting no 


property or information seized brom deft. be introduoted 
as evidence , returnable March 1, 1976. 


OPPOSITE THE APPLICABLE DOCKET ENTRIES IN SECTION IV SHOW, IM SECTION V, ANY OCCURRENCE OF EXCLUOABLE 
DELAY PER 18 USC E3161(n) - “SPEEDY TRIAL ACT. 
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a C98 Affidavit si. response to deft. motion to reduce 


2/34/76 
2/25/76 


Pail. 
! . . . . 
Filed extension of time to file motions. 


“Filed Order for Modification of Bail Conditions 


2/25/76 wFiled Secured Appearance Bond. 
2/25/76 «Filed Motion to consolicate Indictment with 76-CR-15, 


3/1/76 


3/10/76 S Filed Notice of Motion re property and information 


3/15/76 
3/29/76 


4/2/76 


returnable 3/15/76. 
| Adjourned to March 15 by consent 


seized not to be used in evidence, etc., returnable 
| March 15 at Albany. Filed Affidavit. 


Adjourned to April 5, by consent 


Filed Notice of Motion severing further proceedincs 
in regard to ceft., Afficavit & Exhibits returnable 
| Apri 5, 1976 at Albary 
| Filed Memorandum of Law and Affidavits. 


4/5/76 Filed Affidavit in response to deft. Lazarski's 


4/5/76 


April 5 


April 6 

April 16 
24 15 

April 27 


April 30 


May 3 


Filed Order signed by Judge Foley ‘granting motion 
for Independent analysis be granted. 


Motion for Giscovery and inspection by deft-cranted 
to extent furnished by govt., otherwise denied. 
Motion for an order requiring and directeéng that 
| no property or information which was seized be intr 
as evidence acainst said deft.-deferred for hearing 
| Motion to consolidate Indictments 75-CR-16€ & 76-Cr 
15, by plaintiff-motion grante”’. 


| Motion to suppress Statements and Admissions 


Motion for severance by deft. Newman-Motion grante 
Order to be submitted by gov't. covering all motion 
denied and cranted. 

Omnibus Hearing in re Motions to Controvert Search 

Warrant by cefts. Reserved decision. 


Filed Joint Memorandum of Law- defts. 

Filed Supplemental Memorandum of Law. 
‘Filed Order signed by JucéceFiley ordering alleced 
| methaqualone delivered for analysis. 


Filed Memorandum-Decision and Order of Judge en 
Genying and dismissing motions to suppress 
materiai& seized. © 

The deft. withdraws plea of not guilty and pleads ilty 
to Count two. Presentence investication ordered. Sen- 
tence deferred without date. Continued on bail. 

The Court advised the cefendant of his right to spea 

in his own behalf, deft. spoke, his attorney spoke. 

The deft. is adjudced a YAO under 18USC4216(pre 

viously 18 USC 4209) with the express finding the 
Gefendant will benefit from treatment under FYCA. 

The deft. is sentenced under 18USC 5010(b) to the cus- 
tody of the Atty. Gen. for treatment and supervision 
until discharged by the Youth Division under 18USC 5017 
(c), on Count two. Count one is dismiseed on motion 

of Wm. Dreyer, AUSA. Sentence is stayed pending 

appeal on the denial of suppression motion. Continued 
on bail as peeviousl ie) 
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UNITEO STATES DISTRICT COURT 
CRIMINAL DOCKET U.S. vs NEWMAN, CRAIG 


PROCEEDINGS (continued) 
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1976 
Jung 23 Filed Judgment 


June 24 iled Notice of Appeal 
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12/29 Filed Indictment 

12/29 Filed Search Warrant & Application; Magistrate's Temporary 


Commitment. 
12/29 "Filed Appearance Bond dated Dec. 22, Surety: Peerless Ins. 


©., Bail Reform Act Form No. 2 
12/31 Filed Mac. Warrant of Arrest & Compiaint. Warrant executed 


12/19 
1/5/76 The defendant is arraigned and pleads not guilty. Thirty db 
to file motions. Continued on bond. 


2/24/76 Filed Extension of Time to file motions 
2/25/76 iled Notice of Motion to consolidate Indictment with 


76-CR-15 returnable March 15. 
3/1/76 Adjourned to March 15, 1976 by consent. 
3/10/76 iled Notice of Motion for Order suppressing statements, 


etc. returnable March 15 at Albany. Filed supporting 
affidavit. 
3/15/76 | Rxkewt Adjourned to April 5 by consent. 
April 2 Filed Memorandum of Law and Affidavits. y 
| _* 1 to: Suppress sts ag Affidavit in response to deft. Lazarski's ee 
| _|_to. Suppress sta Statements & Admissions. 
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Inéependent analysis be granted. 


Motion to controvert Search Warrant -Decision Reserv 
Motion for Suppression-deferred to time of trial. 
Motion for a Bill of Particulars-cranted to xxx 
| extent furnished by covt., otherwise denied. Motion 
for discovery-granted to extent furnished by covrt. 
otherwise denied. 
Motion to consolidated by.plaintiff 75-CR-166 & 
76-CR-15 - granted. ; : ; 
Order to be submitted by gov't. covering all motion 
denied and granted. 
Kpril 6 Omnibus Fearing in re Motions to Controvert Search 
Warrant by defts. Reserved decision. 


April — Joint Memorandum of Law... gefts. 


April 15%Filed Supplemental Memorandum of Law. 
April ?7 Filed Order signed by Judge Foleyordering alleged 
‘meathaqualone delivere@? far analysis. 
April30uMiled Memorandum-Decision & Order of Judge Foley's 
Genying and dismissing motions to suppress - 
| materials seized. 
May 3 | The ceft. withdraws plea of not guilty and pleads 
| guilty to Count two. Presentence investigation 
ordered. Sentence deferred without date, continued 
on bail. 
June 21Qthe court advised the defendant of his ri to spea 
jin his own behalf, deft. spoke, his attorrmey spoke. 
The deft. is adjudced a Young Adult Offender under 
' |18USC 4216(previously 18USC 4209) with the express 
finding the deft. will benefit from treatment under 
FYCA. Deft. is sentenced under 16 SC5010/b) to the 
| custody of the Atty. Gen. for tr at.nent and supervision 
juntil cischarged by tne Youth Division under 18USC 
|5017(c) on Count two. Count one is dismissed on 
| mot ion of Wm. J. Dreyer, AUSA. Sentence is stayed 
‘pending appeal on the denial of suppression motions. 
iGontinued on bail as previously posted. 
June 237 Filed Judcement. 
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PROCEEDINGS 
Filed Indictment 


Filed Search Warrant & Application; 
Commitment. 
Filed Bail Reform Act Form No. 2, App :arance Bond dated 
Dec. 20, Surety: Peerless Insurance Co. 
Filed Warrant of Arrest executed 12/19/75 « Complaint. 
The defendant is arraigned and Pleads not cuilty. Thirty 
days to file motions. Continued on bond. 


Filed letter extending time to File motions. 


Mag. Temporary 


Filed Extension of time to file motions. 

Filed Notice of Motion to consolidate Indictment with 
76-CR-15 returnable March 15. 

Adjourned to March 15 by consent 

Filed Notice of Motion for order suppressing evidente, ete 
returnable March 15 at Albany. Filed Supporting affidavit 
Adjourned to April 5, 1°76 by consent 

Filed Order signed by Judge Port exhonerating bail upon 


execution of bond. 
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(2/76 ,Files Memorandum of Law and Affidavits. 
15/76 ° Filed Affidavit in response to def t. Lazarski's 
Motion to Suppress Statements and Admissions. 
/5/76 Filed Order signed by Judge Foley granting motion fo 
i independent analysis be granted. 
75/76 | Motion to controvert Search Warrant - Decision re- = 


trial. Motion for an order dismissing Indictment- 
Denied. Motion for a Bill of Particulars- -granted to 
extent furnished by gov't.otherwise Genied. Motion 
for discovery - granted to extent furnished by vuovt. 
Otherwise denied. Motion to reduce the amount of bai 

Granted. Motion for severance-granted. 
Motion to consolidated Indict. 75-cR-166 « 76-CR-15 b 
plain _£f-granted. 
Order > be submitt ed by gov't. covering all motions 
Cenied and granted. 

/6/76 Cmnibus Hearing in re Motions to Controvert Search 
Warrant by defts., Reserved decision 


/14/76 Filed Appearance bone (Check for $2500.00) Surety 
| Neil B. Winner. ; 

/16/76 Filed Joint Memorandum of Law.- defts. 

4/15/76| Filed Supp..emental Memorandum of Law. 


‘27/76 (Filed Order signed by Tage Foley orcering alleced 
methaqualone delivered for analysis. 
4/30/76 Filed Memorandum-Decision and Order of Judge Foley 


Genying and dismissing motions to Suppress materials 
seized, 


The defendant withdraws plea of not quilty and | 
Pleads guilty to Count two. Presentence investi- 
gation ordered. Sentence deferred. Continued on | 
bail. 
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speak in his no behalf, deft. spoke, his att omey 
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the FYC Deft.. is sentenced under 18USC 5010!’ hk) 

to the custody of the Atty. Gen. for treatment and 
Supervision until discharged by the Youth Division 
under 18USC 5017(c), on Count two. Count one is 
dismissed on motion of wm. J. Dreyer, AUSA. Sentente 
is stayed pending appeal on the denial of suppressidén 
motion. Continued on bail as previously.posted. 
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DATE PROCEEDINGS acerca 
1975 | 
12/29 Filed Indictment ual 
Magistrate's 


12/29 Filed Search Warrant & Application; 
ie ee Commitment. a 
Filed Appearance Bond,dated Dec. 22, Surety: Peerless 


Insurance Co., Bail Reform Act Form No. 2. 
12/31 | Filed Complaing & Warrant of Arrest executed 12/19/75. 


1/5/76 The defendant is arraigned and pieads not guilty. Thirty 
Gays to file motions. Continued on bond. 


2/24/76 Filed Extension of time to file motions. 
2/25/76 Filed Motion to consolidate Indictment with 76-CR-15, 
returnable 3/15/76. 
3/1/76 iled Notice of Motions, Affirmations, Affidevits and 
| Demand for a Bill of Particulars returnable 3/15/76 
1s ( 


12/29 


3/1/76 Adjourned to March 15 by consent. 


3/11/76 Filed Affirmation in Opposition to Consolidate Indictmen 
3/32 Filed Motion to Reduce Bail of Deft. Yok Lee 
3/15/76| Adjourned to April 5 by consent. | \ 


4/2/76 Filed Memorandum of Law and Affidavits. ; / 
4/5/76 | Filed Affidavit in response to deft. Lazarski's Motion to 
| Suppress statements and admissions. 
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PEC TEEDINGS Icon:.rs9d) 5 th 2 ig Cases i 


: . es . 


Filed Order sicned by Judge Foley granting motion 
cr 


Inéependent analysis be anted. 

- . . ! 

Motion to controvert Search Warrant - cecision 
reserved. ‘Motion to suppress evidence seized upon 


the arrest of deft. Lee-deferred to time of trial. 

Motion for severance-motion cranted. 

Motion to inspect and dismiss the indictment-denie : | 

Motion to reduce the amount of bail-granted to 

the extent furnished by govt. otherwise denied. 
YatxanxEaxxSOKSLrancex“xgrankesy : ‘ 

Motion to consolidate Indictment 75-CR-166 & 76-CR-{5 | 
by plaintiff-motion granted. | 

' 

‘ 

| 

| 

| 

| 


Motion for Bill of Particulars and discovery-grante 
to the extent furnished by govt. otherwise denied. 


Order to be submitted by government covering all | 
motions denied and granted. 


4/6/76 | Omnibus Hearing in re Motions to controvert Search 
Y/ warrant by defen@éants. Reserved decision. . 
4/7/76 Filea@ Order signed by Judce Foley exonerating bail 


| emt set upon execution of bond. 
April 16 | Filed Joint Memorandum of Law - defts. | | 
. 15 |Filed Supplemental Merorandum of Law. 

| 


| 

| 

| 

| 

| 

| 

| 

| 

| 

| 

“ 27 \Piled Order signed by Judge Foley ordering alleged 

imethaqualone delivered for analysis. | 

April 30 Filed Memorandum-Decision and Order of Judge 
Foley denying and dismissing motions to suppress | 

lmaterials seized. | | 

May 3 Filed Appearance Bond-$2500 in registry self surety | 

| 

| 

| 

| 


May 3 The defendant withdraws plea of not guilty and pleads | 


guilty to Count two. Presentence investication | 
° ordered. Sentence deferred without date. Con- > | 


tinued on bail. 
June 17 VW Filed Defenéant's Sentencing Memorandum. 


June 21 The court advised the def.- of his right to speak | 


in his own behalf, deft. s.oke, his attorney spoke. 


The deft. is adjudged a YAO under 18 USC4216(pre- 


— 


} 
| 
{ 
| 
| 
viously -18USC 4209). wit’. the express finding the | 
| deft. witl benefit from treatment under the FYCA 
The deft. is sentenced under 18USC 5010(b) to the 
| custody of the Atty. Gen. for treatment and super- 
. vision until discharged by the Youth Division under | 
; | 18uSC 5017(c), on Count two. Count one dismissed o | 
| 
| 


motion of Wm. J. Dreyer, AUSA. Sentence is stayed & 

pending appeal on the denial of suppression motion. 

fontinued on bail as previously posted. 
June 234)Filed Judgment. : 


re (a) {b) 
Siart Oeste 

anil aiett = 
& Sate 


(per Section t!) anc 


¢ LMsctecm or 


—~ 


tT 


Y 
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McDONALD, MARK 


Pe. ©) ' ; 
oe P 
qQ> Ser’ 
| Oistract Office | Celfencent 
va ripe Sper : ae ee a) 


ew $ SSSE SESTISN 
joDite —— BAIL @ RELEASE 


I 21uscg§e41( (a)(l)& Manuf facturing 


123 Persons! F. 


CHARGES 846 18 USC §2 M -gontrolle ‘ + le R AIS 
Pe Poe Vie Saas 3 eee Denved  _, Unsecurec 


ORNEYS 
\ 


\ AAREST P E 
Information 


RETERVALS } 
ATES 


SISTPATE 


| 2/13/76 | Deft. 


AMT = c 


onditionai Re 


Set (900) _y 109, - 

P ceinicacineaial Need Surem 

—attate oy Hy Cull 

US Ancmey > Ast. Setense:_ CJA, mez, _Warvec. _ Self. ‘one Omer, 9D, UCD a aa = h are Pi 
her Status} 9 Cuts 


Paul Kietzman Changed ‘LU PSA 


William J. Dwyer 
=732 Madison Avenue, Albany (See Doc 


Orspasi tion 


«et 


SENTENC 


Tra! Set For ‘ovr « Oo . 
J High Risk 2/4/76 | | a | s 3 
tea< —~ On Ail C 


Detn & 
", Not Guilty Tria! Ber L_y Comer 


ist Pi 
| Began on Above — od 
| Charges 
| W Indict/into oO | Fina! Piss b~ Not Guilty 
| 
| s/s 


Lid Prosecution Deferred 


“DATE | INITIA'JNo. INITIAL INITIAL/No OUTCOM 


APPEARANCE 
ar Orsrn ss0d 


peg cnsoypeg ey sh Date jl aid 
Ly Meld for 


EXAMINATION 
OR REMOVAL < *ReCulS Distreet GJ 
HEARING 


Seerch Hssued 


Varrant } 
Return j 
Ore 

Heid 

Ly Wawed 0 Imtervening 


wu Not Weived Ingsetment 


INITIAL/No. 
. Magetrate’s Initiats 


| Ly Meid to Answer to U.S 


OFFENSE 
{in Complaint) 


@ Show last names and suffix numbers of other defer.dant on same indictmenv/intormation 


= DATE PROCEEDINGS 


1976 
Feb. 4, Filed ~nrdictment 
is arraigned and pleads not quilty. Motions are made 
1976. Tobe filed by Feb. 25, 1976. 


returnable March l, 
Bail form is 


Deft. is releasec on his own recognizance. 


igned 
naneiee Bail Reform Act Form 
2/25/76| Filed Notice of Motion to consolidate Indictment with 


75-CR-166, returnable March 15. 


3/2/76 Call March 15, 1576 
s for order suppression evidence, 


3/10/76 ~| Filed Notice of Motio 
returnable March 15. iled supporting affidavit.Filed 
Motion for Bill of Particulars and for Discovery. “Filed 


Affidavit in Opposition to Motion. 


3/15/76 Adjourned to April 5 by consent. 

4/2/76 Filed Memorandum of Law and affidavits. 

4/5/76 Fiied Affidavit in Response to Deft. Lazarski's motion to 

Suppress statrr ents and admissions. 

4/5/76 | Filed Order sign.-d by Judge Foley granting motion for 
independent analysis of controlled substance. 


4/5/76 Filed Affidavit of Mark McDonald. 


CrP osts THE APPLICABLE DOCKET ENTRIES IN SECTION IV SHOW, IN SECTION V, ANY OCCURRENCE OF EXCLUDABLE 
-—meeemnv Tia: aor 


- mom om me mesa 


Cate kat J 
~ 

_Superseding | i pon 7 ) Acquitted 

17 =f0s t Oumised: . 


SS On Lets 
Offense 


Cwop; { 


Se ° 
Nps Guilty Uw Nolied/Discontmued * 


E 
wJ Exoners: 


To Tran: 


—| 
Orstreet 


Orstriet Court 


r 


r 
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Cee teen 


e) 


4/5/76 “otion for an orcer ecntroverting the ~ rch warrant 
; etc., by ¢eft-cecision reserved. “oti ox Suppression 
Referred to time of trl. Motion Lo: vrder dis- 
missine the indictment-denied. Motic ~Or a Bill of 
Farticulars and Ciscovery by Ceft-cranted to extent 
jurnished by cov't. 4 J 
Motion to consoligate Indictments 75-CR-166 and 76- ia 
CR-15 by plaintiff granted. ae 
Order to be submitted by gov't. covering all motio- | 
Genied and granted. i) 
+/6/76 | Oamibdus Hearing in re Motions to Controvert Search 
: | | Warrant by Defts. Reserved Decision. | Lt 
4/16/76 [Filed Joint Memorandum of LawDefts. | _) 
4/15/76 |Filed Supplemental Memorandum of Law. 
; 


4/27/76 |Filed Order signed by Judge Foley orcering alleged 
methaqualone delivered for analysis. te 

; 

4/30/76 | Filed Memoranéum, Decision & Order of Judce Foley 

| denying ana cismissing motions to suppress materials | Pa c 
| seizec pursuant to search warrant . | aa 
| 
| 


5/5/76 The ceft. withcraws plea of not guilty and pleads Poy 
gu.wlty to Count two. Fresentence investication is 
orcered. Sentence deferred. Continuec on own a si 


recognizance. ‘ 
6/21/76 A, Filed Notice of Appeal 


| 
} | 
6/21/76 | The court advised the defendant o% his right to spea 
| in his own behalf, deft. spcke, his attorney spoke. P 4 
| The Geft. is adjudced a Younce Adult Offender under 1 . 4 
Vues 4216 (previously 18 USC 4209) with the express Pg 
finding the deft. will benefit from treatment under the 
) Re The deft. is sentenced under 18USC 5010/b) 


9 


to the custody of the “%ttorney General for treatment 
and supervision until o‘sc~harced by the Youth 

| Division uncer 18USC 5C*/ic) on Count two. Count 

} 


one is dismissed <> motion of Wm. J. Dreyer, AUSA. 
r Sentence is stay<d pending appeal cn the denial of 
uppression motion. Cor.tinued on bail as previousl\. 
posted. 
€/23/764% riled Judsement. 


| 
| 
| 
' 
| 
| 
| 


j 
| 
| 


rit 


feeehe 


te) fo) (C)—pigh 
Intervet tert Oeste | ute | Totes 
Ena oste !Cocel Oovs 


(per Section i!) 


| 
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pearch W arrant 


abn st 
United States District Court 
FOR THE 
NORTHERN CD OtaIcT oF kw YORK 
UNITED STATES OF AMERICA Docket No. 1975 


Case No. 18 x 


PETER M. LaZsRSKI, CR.IG L. SEARCH WARRANT 


NFWLL.N, aad NEIL 8. WINNER 


To aby agent of the DRUG ENFORCERLENT «+» DJINISTR.ATION 


= Affidavit(s) having been made before me by Specivl agent Reymond «. Tripp 


anwaas Y £ 
| Rb ahd pGeee at... 


that he has reason to believe that - on the premises known as ’ 209 wolf noed, 
Town of Colomie,New York,12205, a white frame structure with 
atteched garage ond basement leased to ome Pe rh. Lazersxi. 


inthe Northera lastrict of New York 
there is now being concealed certain property, namely a juuatity Piphaie ,uelone 
and / or Mecloquulone; quentities ofr ingredieate” use R the 


the memufecture of Methejuclone and/ or Wecloyuglone,to wiv: 
Apthrenilic .cid, N-.cetyl ..othrunilic,ccié ,ortho-Toluidine, 
Acetic Abbyedride, Phosphoryl Chloride ,Polyphosphoric acid, 

é acetic Acid, and vi rious solvents und cheaicals usec in the 

. cheniceal synthesis of Wethaqualone und/or Mecloquqlone;apper-tus; 
perephernelie ;instrumentealities, and releted itexs used in the 
manufecture of Methe ,uglone and/or Mecloqualone; pépers, books, 

¥ and records related to the manufacture and distribution of 

Methequqlone end/or wecloquelone. 


and as 1 am satisfied that there is probable cause to velieve that the property so described is being 
concealed on the person or premises above described and that grounds for application for issuane of the 
search warrant exist as stated in the supporting affidavit(s). 


You are hereby commanded to search within a period of _._.T@M _Duys...___.-=ss—i‘“‘(‘;#yWWN.CC# 

. (not to exceed 10 days) the person or place named for the property specified, serving this warrant 
cilia f (ico t ARDeGE OOD “Oa 

and making the search | at aug tine te the Gay or night? and if the property be found 

there io seize it, leaving a copy of this warrant and receipt for the property taken, and prepare a written 

inv entory of the property seized and promptly return this warrant and bring the property before 


cs .ederal Lagistrate as required by law 
ey hedere! tage er morutrase 
Dated this 18th day of December. »1995 


eK [Legere KX SORE KG) or Federal Magiscrase 


“©The Federal Rules of Criminal Procedure provide “The warrant shall be served im the daytime, unless the the issuing authority, by cogreonicte provision 
im the warrant, and for reasonable cause shown, authorizes its execution at umes Other than daytime.” (Rule 4lic)). A statement grounds for res- 
sonable cause should te made in the affidavit(s) if a search is to be authorized “xi any tume day or night” pursuant to Rule 41(c). 
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RETURN 
I received the attached search warrant Kr ahere her / dg _ 1975 , and have executed it as 


follows: 


On liom“ = ¥ (1975 at _£.300'clock AM, 1 searched the person or premises de- 


‘ scribed in the warrant and 


2 oe : 
1 jeft a copy of the warrant with —-_---- SEP KRZARS 4 


or -omrmet OF ‘at the place of search’ 


tugether with a receipt for the items seized. 


The following is an inventory of property taken pursuant to the warrant: 


See attached ee FO 40> ecegeol 


? 
(? x2 
This inventory was made in the presence of SYA Kew Se techn 
ond 4 baketo, Chimued BER 


I swear that this Inventory is a true and detailed account of all the nroperty taken by me on the 
warrant. ; 


F edevel Af agistrate 


Fr \.LC 7-73.100M-7268 a 
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IWINTTEN STA mTe NTASTNPT CNT CORT 
Vid DL ethno Vans rive VV UT 


MADTII De nNrTem mT OT ew YC ve) 
wWYDTLOEAW 2 ISTRICT Vr AW ORK 


WARRA! vt 
LAZAR SKI, CRAIG L. 


and NEIL Be WINNER, 


Defendants. 


STATE OF NEW YORK’ 
coumrr of ammamy }°°” 
Before U.S. Magist*ate John Spain 
50 Secor.d Street z 
Troy, New York 12160" 
RAYMOND W. TRIPP, being duly sworr deposes and says: 
1. That he is a Special Agent of the United States 
Department of Justice. Drug Enforcement Administration, 
Albany, New York: 
e. That he has reason to believe that on the premises 
known as 209 Wolf Road, Town of Colonie, New York, 12205. 
a white frame structure with attached garage and basement, 


said premises being listed to one PETER M. LAZARE <I, 


located in the Northern District of New York, there 


is now being concealed certain property. namely, a quantity 


of Methaqualone and/or Mecloqualone. controlled substances 

listed in Schedule 2, Chapter 13, Title 21, United States 

Code: quantities of ingredients used in the manufacture 

of Methaqualone and/or Meclocqualon?, to wit: Anthranilic 

Acid, N-Acetyl Anthranilic Acid, Ortho-Toluidine, Acetic 
nhyedride, Phosphoryl Chloride, Polyphosphoric Acid, 


Acetic Acid, and various solvents and chemicals used in 


the chemical synthesis of Methaqualone and/or Mecloaqualone; 


A-20 


AFFIDAVIT FOR SEARCH WARRANT 


ey +s90« - a 74 . ne “* 74 et a rt 
apparatus: paraphernalia: instrumentalities, and relatec 


2 _ a 4 y ms a3 as > Af Mos} 357 3 / 
items used in the manufacture of Methaqualone and/or 


Mecloqualone;: papers, books. and records related to the 


manufacture ani distribution of Methaqualone and/or 


f ‘a * ce 72 @ aan 

(a) ontrolled substances liste n 
s pa ee si: eae re ee — a ie 
schecule 2, Chapter 13, Title 21. United States Code. 


of which the manufacture or possession with intent 


+ Ate £ $c H4i+ 444 54 T t+ C+e 
vO Gistridute iis , OnNLOLteC OY LAItle cl, United State 
a +2 O}9 PL. 
eode, Section 541 (2)(1) 
f+. * sg ~ aa and @ . aA 2 5 * | s.c4%-% 
\v) ingredients usec in whe unlawius 


manufacture or attempt to manufacture the above-named 
controlled substances; and 

(c) Instrumentalities of the unlawful 
manufacture or attempted manufacture of the said sub- 
stances. 

3. That the facts attempting to establish the fore- 


£0inr Srounds for issuance of a search warrant are as 


&) n December ll, 1975, at approximately 
1:30 p.m., Special Agent William T. Healev, United States 


Department of Justice, Drug Enforcement Administration 


Newark, New Jersey, posing as an employee of the BASF 


Wyandotte Corporation, a chemical suppl: house in Newark. 


Acid, each bag weighing 110 lbs., from a warehouse ™ 
located at Clipper Street, Port of Newark, into a Hertz 
rental truck bearing New York license 8106GA, and which 


an r oO TA RT 


was operated by CRAIG L. NEWMAN who was accompanied by 


an unidentified individual. The purchase order of the 


© 
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BASF Wyandotte “orporation, a copy of which is attached 
hereto as Exhibit A, shows tnat 
or billed to the Wilmington Farm Co-op, 10 Bryant Hill 
Road, Wilmington, Vermont. 

(cv) On December 11, 1975, Special Agents 
Healey, C'Brien, Crovetti, Russmano, Bryostowski, and 
others. Agents of tne Dxug Enforcement Administration. 
conducted a moving surveillance of the aforementioned 
Hertz truck and followed it from the Port of Newark to 
209 Wolf Road, Town of Colonie, New York. 

(c) Upon arrival of the truck at 209 Wolf 
Road, your affiant and other agents previously named 
in sub-paragraph 3(b), observed the aforementioned bags 
of Anthranilic Acid being unloaded into the garage at 
209 Wolf Road, and, further observed Craig Newman and 
an unidentified individual return the truck to a Hertz 
Rental Agency at Troy, New York. 

(ad) On December 11, 1975, while on sur- 


: 


veillance, Ag Bryostowski observed the house at 


Ou 0a 
@ 
a 
ct 


209 Wolf Road and observed the name LAZARSKI on the 
house. 

(e) On December 11, 1975, while on sur- 
veiilance at 209 Wolf Road, your affiant observed an 


Opel GT, hei York License 688NPX arrive at 209 Wolf 


Road. An official check with the Department of Mctor 


Vehicles, State of New York, showed that the aforementioned 


LIT MATOT 


Opel GT is registered to NEIL WINNER, 5 Washington Place, 


Troy, New York. 
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(f) On December 12, 
ooserved that certain windows at 
boarded up and that other windows are covered 
or closed venetian bl 
Between December 12, (5, and today, 
Paul Deczan, Chemist, United States Department of Justice, 
Drug Enforcement Administration, Northeast Regional 
Laboratory, New York City, advised Special Agent Lon 


W. Sturrock that: 


/ 
/ 


' 
‘(1) Anthranilic Acid is 


to Methaqual 2 and/or Mecloqualone;: that 

S combined with Acetic Acid or A.2tic Anhydride to 
produce Acetyl-Anthranilic Acid which when combined with 
Ortho-Toluidine and Chloryl Chloride and heat is applied. 
produces lethaqualone. Ortho-Chloroaniline and a re- 
agent can combined with Acetyl Anthacilic Acid (a 
similar process to produce Methaqualone. 

(2) That, besides the manufactu 

of Methaqualone and Mecloqualone, the only other uses 
for Anthraniiic Acid is in the manufacture 


drugs and certain veterinary products. / 


(nh) On the 7th ef July, 1975, the Wilmington 
Farm Co-op, Wilmington, Vermont, placed an order for Luo 
os. of Antnranilic Acid and said order was paid 
personal money order signed by James Ewing. Wiln 
Farm Co-op, Bryant Hill Road, Wilmington, Vermont. =Ex- 
hidit B uettached hereto conteins copies of the purchase 
order and personal money order used in the purchsse of 
iS. Of Anthranilic Acid. 
(1) On December 18, 197 ichard Pratt, 

chie? of the Wilmington Police Department advised your 


affiant that there is no record of a Wilmington Farm 
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Co-Op, @& 
Vernont; i you i further determined from telephone 
authorities 3 yne Vermont |! ; tnat the telephone 
number that appears on Exhibit B, purchase order; is 
fictitious and false. 

On December 15, 1975, pursuant to a 
sudpoena of the Drug Enforcement Administration, tele- 
phone toll receipts were obtained from the New York 
Telephone Company for phone numbers in the names of 
PETER M, LAZARSKI, L. NEWMAN, and NEIL WINNER, 
and reflecte@ as 

Phone number 458-1873, in the 
name of . telephone calls were 
placed to the SGA Scientif Suppiy Company, Bloomfield, 
New Jersey on November 4, 5, and 21, 1975, and one phone 
call to Conso Lab Supply Company, Westbury, New York 
on November 21, 

(2) From telephone number 271-8095, 
in the name of Neil Winner, calls were placed at 
Anachemia Chemicals. Inc., Champlain, New York, at 
Albaniel Dye and Chemical Company, and Dye uff 
Company, Jersey City, New Jersey, Atlantic Chemical 
Company, NutJey, New Jersey and the Sandoz Pharma- 
ceutical and Chemical Company, Whippany, New Jersey, 
and the said telephone calls being placed on July 16, 


18, and 


From telephone number 276-6077 


the name of CRAIG NEWMAN, phone calls were placed 
the Conso Lab Supply Company on June 22, an 


7, 10, and 16 and 25, 1975. 
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AFFIDAVIT FOR SEARCH WARRANT 
On December 17, 1975. your affiant 
Paul Sennett, Special Agent, Drug 
orcement Administration, contacted Conso Lab Supply 
Company and determined that Craig Newman obtained four 
Kilos of Anthranilic Acid in May, 1975, and 
Acetic Acid during June of 1975, and that on either 
July 18 or August 19, (5, CRAIG NEWMAN picked up 
quantities of Ether. Sodium. Sodium Acetate, and Acetic 
Anhydride, and further, ordered 8 kilos of Ortho- 
ne in June, 1975, the said sudstanceg not being 
picked up because it was back ordered by the company. 

(1) That PETER LAZARSKI is a chemical 
technician at the Hudson Valley Community College. 

m) That surveillance through this day 
reflects that the Quantity of Anthranilic Acid delivered 
vo 209 Wolf Road has not been removed from the garage 
or house. 

(n) T} 1t-day search warrant should 
issue, based on the foregoing, due to the moveable nature 
of precursors, manufactured controlled substances and 
ladoratory apparatus used for the manufacture of said 
controlled substances. 

Dated: December 18, 1975 
Albany, New York RAYMOND W. TRIPP 


Sworn to before me this 
day of 


NOTARY PUBLIC 
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EXHIBIT A TO AFFIDAVIT FOR SEARCH WARRANT - 
PURCHASE ORDER OF BASF WYANDOTTE CORPORA- 
TION AND CASHIER'S CHECK PAYABLE TO BASF 
WYANDOTTE Co. 
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EXHIBIT B TO AFFIDAVIT FOR SEARCH WARRANT - 
PURCHASE ORDER OF BASF WYANDOTTE CORPORA: 
TION, BILL OF LADING, AND PERSONAL MONEY 
ORDERS PAYABLE TO BASF WYANDOTTE 
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INDICTMENT, CR. NO. 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA 


INDICTMENT 


Cr. No, f0° Li- 


PETER M. LAZARSKI, (VEG: Title 21. 0.8.6... 
CRAIG L. NEWMAN, Sections 841(a)(1) and 
NEIL B. WINNER, and 846 and Title 18, U.S.C., 
YOK LEE Section 2) 


COUNT I 

THE GRAND JURY CHARGES: 

That on or about the 19th day of December, 1975, 
at or near Colonie, in the State and Northern District of 
New York, PETER M. LAZARSKI, CRAIG L. NEWMAN, NEIL B. WINNER, 
and YOK DE, the defendants herein, did wilfully, knowingly, 
and unlawfully manufacture a controlled substance as set forth 
in Schedule II of Subchapter I of Title 21, United States Code, 
Chapter 13, that is, approximately eighty (80) pounds of 
methaqualone. 

In violation of Title 21, United States Code, 


Section 841(a)(1); Title 18, United States Code, Section 2. 


COUNT II 
THE GRAND JURY FURTHER CHAR *S: 
That from on or about December 11, 1975, until on 
or about December 19, 1975, at or near Colonie, in the State 
and Northern District of New York, PETER M. LAZARSKI, CRAIG L. 
NEWMAN, NEIL B. WINNER, and YOF LEE, the defendants herein, did 
wilfully, knowingly and unlawfully combine, conspire, confederate 


and agree together and with each other, to commit an offense 


A-31 
INDICT) =NT, CR. NO. 75-CR-166 


against the United . ates, to wit: to violate Title 21, 
United States Code, Section 841(a)(1). 

It was part of the said conspiracy that the said 
defendants would knowingly, wilfully, and unlawfully 
manufacture and distribute a controlled substance as set 
forth in Schedule II of Subchapter I of Title 21, United 
States Code, Chapter 13, to wit: a quantity of methaqualone, 
in violation of the law. 

That in furtherance of the aforesaid combination, 
conspiracy and agreement and to effect the objectives thereof, 
the defendants at the times and places hereinafter described 


did do and perform the following overt acts: 


OVERT ACTS 


1. That on ov about the llth day of December, 1975, 
CRAIG L. NEWMAN and YOK LEE, defendants herein, obtained from 
and at the BASF Wyandotte Corporation, Newark, New Jersey, 
2,200 pounds of anthranilic acid and uvelivered by truck the 
said anthranilic acid to 209 Wolf Road, Town of Colonie, in 
the State and Northern District of New York, the said address 
being a private dwelling rented and occupied by PETER M. 
LAZARSKI, a defendant herein. 

2. That on or about the llth day of December, 1975, 
PETER M. LAZARSKI, CRAIG L. NEWMAN, NEIL B, WINNER, and YOK LEE, 
met at Colonie, New York. 

3. That from on or about the llth day of December, 1975, 
to on or about the 19th day of December, 1975, PETER M. LAZARSKI, 


CRAIG L. NEWMAN, NEIL B, WINNER, and YOK LEE, the defendants 


A=32 


INDICTMENT, CR. NO. 75-CR-166 


herein, manufactured a, proximately eighty (80) pounds of 
methaqualone. 

4, That on or about the 19th day of December, 1975, 
at Colonie, New York, PETER M. LAZARSKI, CRAIG L. NEWMAN, 
NEIL B. WINNER, and YOK LEE, the defendants herein were in 
possession of eighty pounds of methaqualone. 

In violation of Title 21, United States Code, 


Section 846, 


A TRUE BILL 
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A-34 
INDICTMENT, ~R. NO. 76-CR-15 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, INDICTMENT 
cr. no, 607 CR- 
vs. (VIO: TItie 2 se 
54 ) 


e 

Sections * 

MARK MC DONALD S46 and Ti 
Section 2) 


THE GRAND JURY CHARGES: e 

That on or about the 19th day of December, 1975, at or near 
Colonie, in the State and Northern District of New York, MARK 
MC DONALD, th. defendant herein, and PETER M. LAZARSKI, CRAI% L. 
NEWMAN, NEIL B. WINNER, and YOK LEE, named but net charged as 
defendants herein, did wilfully, Knowingly,en. ....awfully manufacture 
a controlled substance as set forth in Schedule II of Subchapter I 
of Title 21, United States Code, Chapter 13, that is,approximately 
eighty (£0) pounds of methaqualone. 

In violation of Title 21, United States Code, Section %41 
(a)(1); Title 15, United States Code, Section 2. 

COUNT II 

THE GRAND JURY FURTHER CHARGES: 

That from on or about December 11, 1975, until on or about 
December 19, 1975, at or near Colonie, in the State and Northern 


District of New York, MARK MC DONALD, defendant herein, and PETER 


M. LAZARSKI, CRAIG L. NEWMAN, NEIL B, WINNER, @nd YOK LEE, co-con- 


Spirators not charged as the defendants herein, did wilfully, 
Kncwingly and unlawfully combine, conspire, confederate and agree 
together and with each other, to commit an offenre against tne United 
States, to wit: to violate Title 21, United States Code, Section 
841(a)(1). 
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INDICTMENT, CR. NO. 76-CR-15 


It was part of the said conspiracy that the said defendants 

would Knowingly, wilfully, and unlawfully manufacture and distribute 
“@ controlled substance as set forth in Schedule II of Subchapter I 
of Title 21, United States Code, Chapter 13, to wit: a quantity of 
methaqualone, in violation of the law. 

That in furtherance of the aforesaid combination, cons~iracy 
and agreement and to effect the objectives thereof, the defendants 
at the times and places hereinafter described did do and perforr 
the following overt acts: 

OVERT ACTS 

1. That on or about the llth day of December, 1975, CRAIG 
L. NEWMAN and YOK LEE, conspirators herein, obtained from and at 
the BASF Wyandotte Corporation, Newark, New Jersey, 2,200 pounds 
of anthranilic acid and delivered by truck the said anthranilic acid 
to 209 Wolf Road, Town cf Colonie, in the State and Northern District 
of New York, the said address being a private dwelling rented and 
occupied by PETER M. LAZARSKI, a co-conspirator. 

2. That on or about the llth day of December, 1975, PETER 
M, LAZARSKI, CRAIG L. NEWMAN, NEIL B. WINNER, an? YOK LEE, met at 
Colonie, New York. 

3. That from on or about the llth day of December, 1975, to 
on or about the 19th day of December, 1975,MARK MC DONALD, the 
defendant herein, snd PETER M, LAZARSKI, CRAIG L. NEWMAN, NEIL B. 
WINNER, and YOK LEE, co-conspirators, herein, manufactured approxi- 
mately eighty (80) pounds of methaqualone. 

4, That on or about the 19th day of December, 1975, at Colonie, 
New York, MARK MC DONALD, the defendant herein, and PETER M. LAZARSKI, 
CRAIG L. NEWMAN, NEIL B. WINNER, and YOK LEE, co-conspirators herein, 


were in possession of eighty pounds of methaqualone. 


) 
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INDICTMENT, CR. NO. 76-CR-15 


In violation of Title 21, United States Code, Section 


A TRUE BILL 
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INDICTMENT, CR. NO. 76-CR-15 


d the defendant of his right to speak in his own 
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INDICTMENT, CR. NO. 76-CR-15 


Ch, Peter M. Lazvarski 75-CR-16€ WJID E. Stewart Jones, Jr. 
f''Mhe court advised the defendant of his right to speak in his own behalf, 
Gefendant spoke, his attorney spoke. The defendant is adjudged a Young 
; Adult Offender under 18 USC 4216 (previously 18 USC 4209) with the express 
yi finding the defendant will benefit from treatment under the Federal Youth 
7 Orrections Act The defendant is sentenced under 18 USC 5010 (b) o the 
u 


c ° 
custody of the Attorney General fo 
charged by the Youth Division unde 


Le a) 
ht ct 
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rh heraig L. Newman 75-CR-166 WJD Donald Shanley 
The court advised the defendant of his right to spe‘ : in his own behalf 
y spoke. The defendant is a 
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fr 
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r t 
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Aduit netenaes unde 

finding the defendant will bene! l 

Correcti ns n sentenced under 18 USC 5010(b) to the 

f the Attorney General for treatment and supervision until 

y the Youth Division under 18 USC 5017(c), on Count two. Count 
ed on motion of William J. Dreyer, Assistan 

ayed pending appeal on the denial of 

a on bail as previously posted. 


/2/ Neil B. Winner 75-CR-1€ ¢ WJD Paul E. Cheeseman 
The court advised the defendant of his right to speak in his own behalf, 
Gefendant spoke, his attorney spoke. The defendant is adjudged a Young 

OF og Adult Offender under 18 US $216 (previously is USC 4209) witn the express 

ai-7(finding the defendant will benefit from treatment under the Federal Youth 
Corrections Act. The defendant is sentenced under 18 USC 5010(b) to the 
sustody of the Attorney General for treatment and supervision until dis- 

: charged by the Youth Division under 18 USC 5017(c), on Count two. Count 

one dismissed on motion of William J. Dreyer, Assistant U. S. Attorney. 


Continued on bail as previously posted. 


5-CR-166 WJID David S. Michaels 
¥c The court advised the defendant of his right to speak in his own behalf, 


,, defendant spoke, his attorney spoke. The defendant is adjudged a Young 
Adult Offender under 18 USC 42 reviously 18 USC 4209) with the exp 
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finding the defendant will benefit from treatment under the Federal Yo 
Corrections Act. The defendant is sentenced under 18 USC 5010(b) to the 
custody of the Attorney General for treatment and supervision until dis- 


rged by the Youth Division under 18 USC 5017(c), on Count two. Count 
one dismissed on motion of William J. Dreyer, Ass 


é 
ere is stayed pending appeal on the denial of suppression motion. 
Continued on bail as previously posted. 
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UNITED STA 


TES ISTRICT COURT 
NORTHERN DIS 


T ST OF NEW YORK 
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NITED STATES OF AMERICA Indictment No. 73 CR 166 
-against- NOTICE OF MOTIONS 


PETER M. LAZARSKI, 
CRAIG L. NEWMAN, 
NEIL B. WINNER, and 
YUK LEE 


PLEASE TAKE NOTICE, that upon the indictment herein, 
che motions, aanexed affirmations of counsel, the annexed affidavit 
of the defendant Yok Lee, and upon the annexed exhibit, 
and all prior prceceedings had herein, the defendant Yok Lee, 
will move this Court, before the Hon. James T. Foley, at the 
United States Courthouse, United States Tost Office Buildin; 
Albany, New .ork, on the L5Sth day of March, L176 at. 3:30 
o'clock in the forenoon of that day or as soon theicafter a: 
@unsel can be heard: 


1. For an order, pursusnt to Rule 41(f{) of the 


Federal Rules of Criminal Procedure, controverting the search 


warrant herein and directing the suppression evicence seized 
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thereunder, as well as leads and information disclosed, 
directly or indirectly, thereby. 


For an order, pursuant to Rule 41(f) 


Federal Rules of Criminal] Procedure, Girecting the suppression 


of that portion of the Government's oof as may be found, after 


a hearing, to have heen obtained by unlawful search and seizure 
upon the arrest of defendant Yok Lee. 
3. For an order, pursuant to Rule 14 of the Federal 
Rules of Criminal Procedure, directing severance of all further 
proceedings in prosecut 1 of the other defeniants herein, and 
most particularly from defendant Lazarski. 

For au order, pursuant to Rules 7 ana l2 of the 
Federal Rules of Criminal Procedure, directing, after an in 
camera inspection of grand jury minutes by the Court, that the 
indictment herein as against defendant Yok Lee be dismissec. 

For an order reducing the awount of bail for the 
defendant Yok Lee and establishing parole or such conditions and 
amount of bail and/or personal recupnizance bonu as the Court 
may deem reasonable and appropriate. 


6. For an order, pursuant to Rules 7(£) and 16 (A)(1) 


of the Federal Rules of Civil Procedure, directing that the 
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Government file and serve upon counsel for defendant Yok Lee 
a Bill of Particulars herein and further directing the 


Government to allow discovery and make disclosure as to the 


items specifically requested by counsel for defendant Yok Lee. 


Dated: New York, New York 
February 26,1976 


Yours, etc., 
DAVID S. MICHAELS 

Attorney for defendant Yok Lee 
342 Madison Avenue 

New York, New York 1LOOL7 

(21 ) 867 - 1170 


WILLIAM DREYER, ESQ., 

Assistant United States Attorney 
United States Post CUffice Building 
Albany, New York 


Clerk, United States District Court 
United States Post Office Building 
Albany, New York 


MOTION OF DEFENDANT LEE TO CONTROVERT 
SEARCH WARRANT 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES O . (SRICI Indictment No. 75 CR 166 


-against- MOTION TO CONTROVERT 
SEARCH WARRANT 
PETER LAZA 
CRAIG 1 
NBIL B. 
YOK LEE 


Defendant Yok Lee, by his attorney, DAVID S. MICHAELS, 
hereby moves to suppress the evidence seized pursuant to and 
to controvert the search warrant issued on December 18, 1975, 


specifying premises to be searched as being 209 Wolf Road, 


Colonie, New York, which motion is made pusuant to Rule 41(f) 


9f the Federal Rules of Criminal Procedure. Defendant Yok Lee 
further joins in any similar motion to controvert the said 
warrant and suppress the evidence seized pursuant thereto which 
may be made by counsel for defendant Lazarski herein. 

Annexed hereto is the affidavit of 
and the affirmation of counsel for defendant Yok Lee. 


Dated: New York, New York 
February 26,1976 
DAVID S. MICHAELS 
Attorney for defendant Yok Lee 
342 Madison Avenue 
New York, N.Y. 10017 
TO: (212) 867-1170 
Clerk, United States District Court 
United States Post Office duilding 
Albany, New York 


Au-j4} 


AFFIRMATION OF DAVID S. MICH, ELS, ESQ., FOR 
DEFENDANT LEE, IN SUPPORT OF MOTION 


UNITED STATES S COURT 
MORTHERN DISTR ’" NEW YORK 


UNITED STATES OF AMERICA Indictment No. 75 CR 166 
-~against- AFFIRMATION OF COUNSEL IN 
SUPPORT OF MOTION TO CONTROVERT 
PETER LAZARSKI, SEARCH WARRANT 
CRAIG L. NEWMAN, 
NEIL B, WINNER, and 
YOK LEE 


DAVID S. MICHAELS, an attorney duly admitted to 
practice in the courts of this State, affirms under penalty 
of perjury, as follows: 

I am here serving as counsel for defendant Yok Lee. 
I have researched the applicable precedents, and the following 
analysis, in my opinion, constitutes a fair statement of relevant 
law applied to the fac herein. 

Deiendant Lee claims standing to challenge the 
search warrant herein, although the premises searched were 


not his own, on the grounds that Lee is here charged with the 


manufacture and, inherently, possession of substances allegedly 


found at the searched premises, with conspira y te possess with 


intent to distribute one such substance, and with two overt 
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possession of substances allegedly found at the premises 

searched. 
Defendant contends that affidavits in a 
search warrants in relation to substances other than controlled 
Substances must necessarily be held to a somewhat differing 
standard than that applied to controlled substances. Where an 
in application for a search warrant relates to un- 

licensed possession of controlled substances, to establish 
probable cause to believe a crime i being committed at specified 
premises, it is sufficient to establi by the standard of 
probable cause, that such substances are present there. .\s to 
affidavits in application for search warrants relating to other 
substances, though, the unlicensed possession of which is not 
criminal (even if it is obtained through devious means as the 
Government here has acknowledged to counsel) it is necessary 
that the affidavit establ‘sh to the standard of probable cause, 
not only that the other substance is in fact present at specified 
premises, but also that there is probable cause to believe that 
the substance is at least intended to be used in the unlawful 
manufacture of a controlled substance or in some other criminal 
act, here particularly specified to be the unlicensed manufacture 


Of Methaqualine and/or Mecloqualone. 
Cf course, a search is never to be justified by what it 


Ll. Jones v. U.S.,362 U.S. 257 (1960) 
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allegedly turns up, and the warrant must stand or fall by the 


sufficiency of the information contained therewithin. Neither 


suspicion nor even "strong reason to suspect’ criminal acti 


is sufficient to establish probable cause: Henry v. U.S., 

U.S. 98, 101 (1959). no search warrants should issue 
unless and until "Suspicions engendered...ripen into a judgment 
that a crime was probably being comitted": Spinelli v. U.S., 


394 U.S. 410, “/¥ (1967). It is submitted that here, while 


em e 
/ 


; ; , ot ‘ 
the affidavit may establish the presence of oné/ précusor substance 


at the snccified premises, it falls far short ox establishing 


probable cause to believe that Methaqualone was present. It 
even fails to establish intent to utilize same to manufacture 


any controlled substance, or to commit any crime. 


O28 sien a; 
Atiirmant will resr- tfully seek to establi:s by dis 
bs ~ ‘ . 4 avo 


tinguished exne 
f hed expert testimony, that the substance in question has 


many nf | j i 
y lawful uses and Chat the vast majority of it is lawfully 


usea in Ss uch Var 1c us : su aie ‘ 
e t 


(2) of the aforesaid affidavit is 


therefor contended to be in- 


Sible criminal purpose/ 


/ 


accura j ; i D 
rate in stating that ---besides the pos 


the , > Antt ili i a 
Only other uses for Anthranilic Acid is (sic) /another Criminal 
rs ; ‘ at 


pur IOSe/ a d ai vet j n y ) S Nn 
t i n certain eterinary Products Rs He ce the af ldavit 
’ t 4st 100y 
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FOR 


incorrectly seeks to make ti appear that any substantial order 
of the substance in question was Likely to be intended for 
unlawful purposes. 

\ 


Annexed bereto is an exhibit constituting a photocopy 


of the Encyclopedia of Chemical Technology (by Kirk- 


l , , sa eon ; 
thmer” which has been provided to me by Roger Williams of 


Princeton, New Jersey, a distinguished chemical consultant 
recommended by the Association of Consulting Chemists in New 
York City. The exhibit demonstrates, defendant Lee contends, 
that "The main use of Anthranilic Acid is in the manufacture of 
large numbers of important dyes" including violet, scarlet, red 
and indigo. Other uses include perfumes, bird and insect 
repellants, fungicides for syrups, in synthetic flavors such 

as grape and in the preparation of soy sauce. Affirmant is 
prepared to provide expert testimony which affirmant believes 
will authoratatively establish that Anthranilic Acid has such 
numerous and varied legitimate uses as those specified, and 
that the overhwelming and preponderant majority of the matcrial 
so used is for entirely lawful »urpores. Hence, it is contended 
that Paragraph 3(g)(2) of the affidavit in application for the 


2d Ed. Vol. 3, Interscience (Wiley) N.Y. 1964 
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Search warrar herein 


itimate 


ugpesting 


substantial « 


alse 


that Anthranilic Acid is ily obtained in larve quantities 


restrict 


Ii the Court should necessary and 


defendant Yok Lee will also establish 
the occurrence of > substance in foodstuffs its 


’ 


y 


burn preventatives and in 


°-, as is obvious from Paraprraph 
Anthranilic Acid is far fron 
precusor iethaqualone, but mutt go through at least twe 


major chemical transformations before 34 the 


controlled substance. 


hea & 
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. 


The inabil: f the Lan ! ty the name and 


address of the Ordering party, as scri n Pargraph 3(i) 


Was, we Suggest, at least as Likely >Lerical error 
Or discrepancy in Stating thestate, town and spelling of the 


, 


‘e) 
U 


r address, or { the above, as tc -Onci-usion statedwi 


3(i) that the Ordering party and firm were j non-exista: 


4 


titious and false Paragraph 3(i) state: hat the Chief 
Wilming Police Department advised ¢ affiant th there i 
record’ o "Wilmington Farm Coop" in Wilmington Vermont 
there a record of a "Bryant Hill Road. James Ew 
Paragraph 3(i) in no way makes it ¢ whe records w 
whether any check was made to estc 
Coop existed b 
parent or sibsi local { 
could possibly have been consulte 
Mr. James Ewing in such town? We 


estate records and state capitcl 


consulted: The affidavit is sile as » these questions. 


WY WE Wi a sss 


3] 
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defendant will here seek to establish, many towns named 


Wilmington exist and a simple error in writing or transcribing 


the aadress, for example, from Va. to Vt., could well explain 
the discrepancy, 

that the ordering party was fictitious is far from substantially 
demonstrated, and must be deemed conclusory. 

Even, though, if the use of a fictitious name and 
Organization had been established beyond all doubt, such is at 
most a suspicious circumstance, far from establishing probable 
cause: U.S. v. Failla, 343 F. Supp. 841 (W.D. N.Y. 1972). 
Furthermore, wiiile 3(i) states the conclusion that a telephone 
number on the purchase order recorded by company personnel was 
false and fictitious, it is to be noted that there is no basis 
Stated for such statement, as sucl: telephone number may have 
been erroneously recorded by company personnel and there is 
no indicition whatever, on the purchase order or elsewhere, 
that such telephone number was intended to denote a telephone 
registered either in the name of the farm coop or Mr. Ewing. 
Similarly, though, even a fictitious telephone number would 


. 
be merely a suspicious factor, far from probable cause. 


Failla, cited supra. 
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Further, 3(a) makes it clear that the agent was uncertain as to 
whether such order was placed or billed (perhaps erroneously) 
to the Wilmington Farm Coop. 

In Failla, it was held that even where a chemist- 
defendant ordered a precusor Substance, with false credentials, 
was observed to pick up the substance and bring it in a van-type 
vehicle to the basement of a private home, was observed to come 
and go, and was seen working with laboratory equipment in the 
basement premises in the presence of the precusor substance, 
his arrest thereafter was held tc be precipitous and without 
probable cause, and the ordering of the precusor substance, even 
under a false name and apparently false credentials was held to 
have been merely suspicious and insufficient to constitute 


probable cause. 


By contrast,in those manufacturing cases in which probable 


cause has been found to exist, far more incriminating allecations 


were made than in the affidavit herein. For example, the existance 


of corroborated information from reliable iuformers, including 


actual manufacturing processes performed upon the precusor, have 


3. The court, in the cited case, made particular note of the 

fact that the defendant had not been seen in the possession of, 
manufacturing or selling any controlled substance and it is submitted 
that such is clearly the case in this matter as to each and every 
defendant herein. The Court also noted that the ag ats had failed 

to allege and demonstrate that the precusor was not being used 
subject to license, an allegation also here absent, and of pérticular 
consequence where the premises were leased to a chemical technician 
affiliated with a university, as.is allered to be the case here, and 
not a mere "hobbyist" as Mr. Failla had heen described. 
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been held sufficient in UD i (Seen Welebir, 498 F. 2d 346 (4th 


Circuit, 1974), and in U.S. v. Martin, 509 F. 2d 1211 (9th Cir. 


L975). Such factors are wholly lacking here. 


listing of incriminating factors absen 


- 
c 


would, it is contended, be longer and more substantial than an 


enumeration of the allegations of allegedly Suspicious circumstan 
cited. 

Paragraph 2 of the affidavit states that the controlled 
substance Methaqualone is believed to be located on the premises 
to be searched. While it is true that the affidavit later states 
@ basis for believing that Anthranilic Acid was located on the 
Premises, the affidav.t states no reason to believe that any 
Methaqualone would be found therewithin. While the affidavit 
alleges the agent's belief that he might find at such premises 
"paraphanelia, instrumentalities and related items used in the 
manufacture of Nethaqualone" as well as certain "papers, books 
and records wlated to the manufacture and distribution of 
Methaqualone," the affidavit provides no Stated basis whatever 
to believe that any of such items were in fact present at the 


premises to be searched. 


Further, while Parapra h 2 of the affidavit States the 
&rap 


o 


agent's belief that Six other chemicals necessary to manufacture 


Methaqualone “rom Anthranilic Acid but, defendant contenus, having 


Ae le 
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many lawful uses, were to be found on the premises,it provides 
no stated basis whatever to believe that any o six other 
mecessary chemicals would be found at the premises to be searched. 

Defendant Yok Lee contends and will seek to establish 
by expert testimony, that dozens and perhaps hundreds, of lawful 
chemicals could have been produced by different combinations of 
the substances specified. However, in that affirman contends 
that the affidavit here establishes no cause whatéver to believe 
that any of the items specified in Paragraphs2 and 3(k) of the 
affidavit, other than (possibly" Anthranilic Acid were in f 
present at 209 Wolf Road, the question of the predominant and 
extremely varied lawful uses of such substances may well be 
moot. 

That the incividual who alleredly rented the van which 


Cransported the Anthanilice Acid alleredly place@lorders 


picked up such other chemicals, four to seven months before, 


is far from sufficient grounds to believe that such six other 


necessary chemicals were to be found at the premises to be 


U 


searched, or were related in any way to the Anthanilic Acid. 


The Ether, Sodium and Sodium Acetate are, insofar as the affidavit 


demonstrates, wholly irrelevant to any criminal act. 
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De fecndan S expe Stimeny wil] 


A] s< 


of such a substance, in a rented van, 


garage of a chemist's home is in no way significant or 
and can be given little weight. 
Paragraph 3(e), noting only the arriv vehicle 


registered to a person ftom whose teleph calls to chemical 


companies had been placed months before, ji the absence of further 


information, can be given little, if any,weight, and Paragraph 3(f) 


is also of minimal consequence here, it is urged. If the fact 
that "certain windows in a residence are boarded up 

“other windows" are covered by either cardboard or venctian 
blinds can in fact constitute any significant contribution 

to a determination of probable cause, without even a specifj- 


cation as to how many windows were covered, how many fully un- 


coverec and how many had venetian blinds, then the entire 


is to be held liable to leave all windows uncovered, 


uncurtained, and unaccompanied by venetian blind even in 
the cold of northern New York's December, on pain of suspicion 
of criminal] enterprise therewithin. It is submitted that, in 
the absence of further information, the vague pronouncement of 
Paragraph 3(f£) must be discarded as being of insignificant con- 
sequence. 

Paragraph 3(j) of the aitidavit specifies that 
telephone records of telephones Listed in nam of the three 


celenacants (other than Lee) showed tt Celenhone calls were 


made from such telephones to certain chemical companies 
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It is specifically to be noted that the affidavit at no time 
states that any telephone calls referred to in Paragraph 3(}) 
resulted in the presence of any substance in the premni 

be searched. Further, any probative value which such telephone 
calls may once have had, in the absence of any information as 
to the content of such calls and the possibility of lawful 
uses of any chemicals ordered, must necessarily have been 
dissipated by the passge of time, as the most recent specified 
telephone call was about a month before the affidavit here 
questioned was executed: U.S. v. Ramirez, 

(2nd Cir. 1960), and Sgro v. U.S., 287 U.S. 

most were made many months before. 

Paragraph 3(1), stating that one Peter Lazarski is a 
chemical technician, is not only of insignificant consequence 
in establishing probable cause, but in fuct could be viewed as 
partially exonerative, as a chemical technician may well have 
chemicals upon his premises for any number of lawful purposes. 
Such can hardly be deemed even suspicious. 

Thus, the allegations of the affidavit in application 


for the search warrant herein can be summarized as follows: 


An order for a substance, iteself lawful to possess and having 


substantial lawful uses, was placed or billed to an individual 


is ) 


Ae 
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and company the location and existence of which could 
ified and which may possibly have been fj 

which had placed a similar order some months before, 
substance was delivered by rented van 
private home of a chemist, some of the windows of which were 
covered or had venetian blinds. The truck driver and another, 
whose car had arrived in the vicinity, had made telephone calls 

al companies the previous summer. the chemist had 
telephoned chemical companies a month or more before, and the 
truck driver had placed a similar order, and orders for other 
chemicals, some of which could conceivably be used unlawfully, 
four to seven months before. 

Defendant Lee submits t! > mere presence of 
Anthranilic Acid upon the premises of defendant Lazarski is 


the only fact in relation to what micht be found on the prenises 


genuinely established to the standare o{ probakle cause by 


y the 
affidavit. The presence of any and all other substances is 


wholly unsubstantiated. and the allecration of imi lL intent 


in the utilization of Anthranilic Acid to manufacture 


Methaqalone, or, indeed, any controlled substance 


is wholly speculative, conclusory and is lacking 
in any sufficient stated basis. All of the other facts 


alleged within the affidavit are, it is submitted, insufficiently 
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ibmitted that 
taken as a whole, the affidavit j yu L101 ils ) provide 
probable cause to believe that anything other than lLawfully- 
possessed Anthranilic Acid would be found. Accordingly, 
it is submitted that the warrant her should not have issued, 
that such must now be controverted, and that all evidence 
obtained thereby and all statements and leads obtained as a 
result thereof must be suppressed. 


Dated: New York, New York 
Mason Kha’, 1976 


eee path, Wrebsely 


Vav1d S. Mic Michaels 


D 


LS2 (1919) 


EXHIBIT TO **CHAELS AFFIRMATION - PHOTOCOPY 
Cc 


pl PAGE 43.. OF THE ENCYCLOPEDIA OF CHEMICAL 


ECHNOLOGY 


434 BENZOIC ACID 


caffeine, and magnesium 


medicinals and as preserva 


A voluminous number of 


portio: of these are m: 


end uses of these derivatives ore in the dve industry, ju medicing an MALOU ti 


p ithe alevd resin field. Some of the derivatives are prepared from benzoie acid 
‘lf, but a greater number are made from other sturting materials. Oxidation of the 
inethy! group of substituted sheet and hydrolysis of the nitrile group of benzoni- 
triles constitute two of the main routes toa large number of derivatives 
(anthramuc acidk NH-C.H,COOH, formula weight, 137.12 
mp, . ~; forms white to pale vellow rhombic erystals which are tribolumines- 
cent, sublime on heating, and are soluble in hot water, alcohol, and ethe: 
Anthranilie acid decomposes fairly easily on heating, forming anili 
reduced, dependi ig on the method of reduction. to a mixture of haceca lash anthranilie 
acid (2-aminocyclohexanecarboxylic acid), hexahydrobenzoie acid (eyelohexanecar- 
boxylie acid), and pimelie acid (1,5-pentanedicarboxvlic acid) to muminol enzy) 
alcohol, or to benzoic acid. It is readily halogenated orms salts, undergoes 


diazotization, and is alkylated and ary: 


ited in the amino grou 
Authranilice acid has Jong been manufactured by the 
limide (see Phthalic acids) and it is not thought that any other methods of 


cture are in current use 


ee ee fe oe 
ie soda are added ray 


(60 sec) to a batch of phthalimide solution held at about 30°C. The NaOCl and 


In the Hofmann reaction sodium hwpochlorite an ust wily 
caustic are cooled to 15°C before entering the heel. A rapid temperature rise occurs 
after a {0-sec induction period and the batch reaction is complete when the batch 
temperature reaches a maximum (60-100°C). The anthranilic acid so formed is 
filtered through carbon black and futer aid to remove any insoluble traces of sodium 
phthalimide. Iypobromite ion may be used in place of hypochlorite ion in the rea 
tion. Other reaction conditions and especially a modification of the order of addition 
of reactants may be used in performing the Hofmann reaction 

The main use of anthranilic acid is in the manufacture 
important dves 
vinyl films, Lake Red D, Aci 


arr > 1, 
— a rer ~ ; : > 
~ 
and Thoindigo Red. Many other azo, anthraquinone, and indigo se are 
a 


ives of anthramilic acid. Other uses of anthranilie acid ane id and Zits esters are in per- 
fumes, bird and insect repellents, fungicides for svrups, andj bsy) Dtetic etic flavors such As 
synthetic grape (methyl anthranilate). Anthranilic acid has also been uses 
moid growth on soy sauce, especially in the Eastern Hemisphe 


Anthramiic acid 1s sold ns a OS o1 99% assay product. The production, sales, 


and price history of anthranilie acid in recent years are given in Table G 


NOTICE OF MOTION DEFENDANT 


T COURT 
NEW YORK 


LAZARSKI, CRAIG L. NEWMAN, 
WINNER and YOK LEE, 


Defendants. 


PLEASE TAKE NOTICE that upon 
STEWART JONES, Jo SSQ., counsel 
LAZARSKI, the Indictment herein and all of the proceedings hereto- 
fore had in connection with this prosecution, and upon the exhibits 


appended hereto, the undersigned will move before this Court on 


; 
March 15, 1976, at ten o'clock a.m. or as soon thereafter as counsel 


can be heard, for the followins relief: 


: An Order, pursuant to Rule 41 ! eral Rules 
of Criminal Procecure, e search 


evidence seized thereunder, as well as leads, 
evidence and information disclosed, directly or in- 
directly thereby, upon the grounds that the 
acquisition of the same by the government was 
accomplished by and under a constitutionally in- 
sufficient search warrant and supporting documenta- 
tion. 


An Order suppressing any and all alleged inculpatory 
statements or admissions of the accused and precluding 
the government from offering or using the same in 
evidence upon a trial of this accused in this or any 
other criminal prosecution, upon the ground that such 
alleged statements or admissions were and are inad- 
missable and involuntary as a matter of law, and that 
such alleged statements were illicited under inherently 
coercive circumstances and are a direct and proximate 
result of constitutionally impermissable interrogation 
Or activity by certain governmental agents in flagrant 
contravention of the accused's constitutional rights 
and privileges under the Fourth, Fifth and Sixth 
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Amendments of 

were and are 

arrest or seizure e 
r unconstitutional 

otherwise involuntary w 

of 18 USC Sec. 3501, 

relief as to this 


An Order suppressing any and all leads, information 

or evidence derived from such alleged inculpatory 
statements or admissions extracted from the accused 

and precluding the government from offering or using 
such information or evidence upon a trial of this 
accused in this or any other criminal prosecution, upon 
the ground that the same is the direct and proximate 
poisoned fruit of an involuntary statement or dmission, 
and for such other and further relief as to this Court 
may seem just and proper. 


An Order, pursuant to Rule 7F of the Federal Rules of 
Criminal Procedure, directing that the government file 
and serve upon counsel for the said accused, PETER M, 
LAZARSKI, a Bill of Particulars in the above-entitled 
prosecution, making known to the accused the following 
information which pertains to the charges and which is 
not recited in the Indictment and without which the 
accused cannot properly or adequately prepare and con- 
duct his defense: 


a. The date on which the defendant, PETER M, 
is alleged to have joined the conspiracy; 


j An enumeration of the acts, >, place and time of 


the performance of those act persons partici- 
pating in or present at the ne of the perfc mance 
of those acts allegedly perf n the course of 
or in the furtherance of the a aid conspiracy; 


An exact description of each and every overt act 
committed by the accused herein in furtherance of 

the alleged conspiracy, together with a statement 

as to the date, place and time where each such overt 
act occurred and the identities and roles of the 
parties present during each such overt act: 

Specify the location and time of the meeting referred 
to in subparagraph "2" of the designation "overt 
acts" in the Indictment: 


Describe the form and substance in which Methaqualone 
was found and the method and Manner of its contain- 
ment; 
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sabe dase and specify the dates, 
or present 
of the alle 


S fy each date and the hours 
December 11 and December 19, on whi the accused, 
PETER M. LAZARSKI, manufactured articipated in 
manufacturing the Methaqualone; 


h. The identities of any unindicted co-conspirators. 
An Order, pursuant to Rule 16 and Rule 12 of the Federal 
Rules of Criminal Procedure and the constitutional 
due-process mandates inciated in Brady v. Maryland, 

373 U.S. 83, and its ogeny, and comprehended ky the 
Sixth Amendment to the United States Constitution, re- 
quiring and directing that the United States Attorney 
make disclosure to the accused and/or his attorney and/or 
permit discovery and inspection or copying by the accused 
and/or his attorney of the following: 


a. Any and all records, notes, reports, memoranda or 
any other data relating to, referring to, incorporating 
or summarizing or transcribing any statements allegedly 
made by or given by the accused, whether such state-, 
ments were oral or written, and whether such state- 
ments were exculpatory or inculpatory; 


All records or documents signed by the accused in 
the course of and in connection with the investiga- 
tion leading to his arrest and this indictment and 
in connection with and/or attending his arrest; 


Copies of any reports, documents, statements, analyses 
or other records prepared, compiled or submitted by 
any expert witness in comnection with the subject 
indictment 


Any and all records, notes, reports or any other data 
or memoranda relating to, referring to, incorporating 
or summarizing or transcribing any statement or 
statements allegedly made by co-indictee or other 
co-conspirator or co-participant, whether indicted or 
unindicted, whether such statements were oral or 
written and whether such statements were exculpatory | 
or inculpatory: 


All records, reports, logs, transcripts, tapes or 
recordings relating to electronic surveillance or 
other interception or overhearing of telephonic 
or other conversations; 


NOTICE OF 


bt 
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nd reports 
i or any of the 


All photographs 


gation nto the matters covered 


ll photographs taken of the 


Y 


All photographs taken of the 
Road premises; 


All phone records secured or 
to the subject indictment: 


Copies of all court orders, 
documents utilized for the 
phone records in connectior 
by the subject Indictment; 


Any and all recurds, 
invoices, checks, 
relating to the ordering, 


equipment involved 


MOTION OF DEFENDANT 


relating to surveillance 
n sy = 


taken in connection 


requisitions, 
receipts or any other documents 
purchase, 
acquisition or receipt of chemicals or chemical 
in the subject 
observed by or seized by the government at 
of the arrest of the said PETER 


LAZARSKI 


i 
} T 
by this Indictmen 


Wolf Road premises; 


quired which relate 


subpoenas and supporting : 
urpose of acquiring 
with the matters covered 


orders, vouchers, 


shipment, 


Indictment or 


the time 


M. LAZARSKI or at 


the time of the apprehension of the co-indictees 


herein; 


A copy of all laboratory records or no 
ea a 


ct 
@ 
1) 


found at the Wolf Road premises; 


A representativ 
Methaqualone, - 
enable inspection, 
of the sample, 
defendant for the purpose of, 


eampling of 


testing, 


determining whether the said substance was, 


sufficient s 


to be conducted 


the controlled substance, 
ize and quantity to 
examination and analysis 


on behalf of the 


among other things, 


in fact, 


a controlled substance or capable of being ascertained 
to be one within the meaning and purview of the 


appropriate laws; 


A precise description and identification of 


the type 


of tests or analyses performed and made and methods 


and procedures used and each, 


every and all 
yielded in the course of examination, 


findings 
testing, in- 


spection or analysis of the alleged controlled sub- 


stance, Methaqualone; 


Description and identification of the laboratory 


where such tests r 


analyses were carried out, 


together 


with the identity of the laboratory technicians, 
chemist or chemists performing the same; 
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7S 


ysis recora 


BASF Wyando 
y, pertaini 
Indictment or 
government in connec 


Any memoranda, reports, 

pared by any governmenta 
contacts or conversations 
herein in connection with 
acquisition, shipping f 
chemicals or chemical equipment 


All records, 

data of any lab y Squapment 

companies pertaining to any 

indictment herein or relating to the govern iment 
investigation herein or utilized in or reviewed by 
the government in the course of s invest’ gation 
herein; 


The full identities and addresses } 

company, corporation, business or e! ntacted 

by any of the accused herein with re rer to matters 
covered by the subject Indictment; 


and reports serdonntr yt 
inment of fingerprin 
including such casts. and 
such tests that were made upon any 
tality or piece of equipment found 
the Wolf Road premises; 


Copies of any and all surve 

relating to the Wolf Road | 

in connection with such su 

diac: ams; 

An itemization of all physical or cocumen y evidence 
the government anticipates at this In ill offer 
into evidence at a trial of this 


all witnesses whom the government anticipates 
ime it will call upon a trial of this Indict- 


Copies of statemerts taken or 1ecords or documents 
furnished by any person whom the government intends 
to produce as a witness at a trial of this Indictment; 


An itemization with respect to the physical or 
documentary evidence of the witness through whom each 
item of physical or documentary evidence will be 


? 
% 


- 


eee + ots Fee OS at Net Ol Fe dt ee YN ed es a) ee a si 
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ee. 


rh 
rh 


jatake 


oe 


introduced into evidence relating each such item to 
each such witness; 


A list of all items, materials, evidence, chemicals, 
equipments, objects or other matter subjected to 
examination, testing, analysis or inspection which 
the government does not anticipate at this time 
will be used or offered upon a trial of this In- 
dictment; 


Copies of any photographs shown to any person in 
connection with the matter covered by this Indictment 
or in connection with the investigation leading to 

or relating to the matters covered in this Indictment; 


The names and addresses of all eyewitnesses to the 
manufacturing activities alleged in the subject In- 
dictment; 


The names and addresses of all eyewitnesses to the 
@istribution activities alleged in the subject In- 
dictment; 


All records, reports, analyses or other data or docu- 
ments relating to examination, inspection or analysis’ 
of any handwriting allegedly belonging to any of the | 
accused herein; 


n itemization of all clothing ‘ 2eted or analyzed, 
together with the results of eac. such test or 
analysis with respect to each such item of clothing; 


Any and all information, material, evidence, reports, 
photographs, descriptions, data, documents, test re- 
sults, memoranda, records, investigative data, trans~- 
cripts, personnel records, scientific material or any 
other information, documents or data which are or may 
be favorable to the accused or are or may be helpful 
to the accused or exonerate or may tend ‘to exonerate 
the accused or may be of material importance or rele-| 
vant to the defense on either the question of culpa- 

bility or punishment or on the impeachment of the 
prosecution's witnesses or the prosecution's case; 


All statements made by or any record, memoranda, re- 
ports, summaries, notes or any other documents or data 
or information pertaining to, summarizing, referring 
to, incorporating or reflecting any statement allegedly 
made by any co-conspirator, co-participant prosecu- 
torial witness or other person or persons ,~resent at 
the time of any events covered by the subject Indict- 
ment which such statement contains or constitutes, 
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in whole or in part, exculpatory or defensive material 
or impeaches, contradicts or is inconsistant with the 
subject Indictment or any matter leading thereto or 
covered thereby or any portion therecf; 


Any and all records, reperts, data or information con- 
cerning any grants of or promises of immunity or any 
other form of consideration or plea bargaining granted 
or promised or being considered for any person who 

will be a witness for the prosecution upon a trial of 
this Indictment or who has furnished information, 
evidence, leads or other data or material to the 
prosecution in connection with the subject Indictment; 


A copy of the arrest record, the FBI criminal data 
sheet, the NYSIIS record or any other criminal record 
or records of each and all prosecution witnesses; 


The identities and addresses of all persons known to : 
the prosecution or to any governmental or law enforce- 
ment agency whose testimony or information may be 
helpful to the accused in the preparation or conduct 
of his defense; 


The date or dates on which the accused's name was 
first mentioned in connection with any of the 
events referred to in the subject Indictment: 


All statements, transcripts, notes, memoranda or other 
records, documents or data pertaining to interviews 
of or statements from witnesses whom the government 
does not propose to call; 


All records, reports, statements, transcripts or any 
other data, document or information which does or 
may or might tend to impeach or discredit any witness 
the prosecution anticipates it may call upon a trial 
of this Indictment; 


The identities and addresses of those persons to 
whom the government or any agent thereof spoke or 
contacted who would not consent to give a statement 
or to he fully interviewed or who would not in any 
other respect fully cooperate with the government; 


The names, addresses, business and law enforcement 
relationship of all those persons who furnished in- 
formation with respect to metters and events covered 
by the subject Indictment or in connection with the 
investigation or surveillance leading to the subject 
Indictment; 


The names, addresses, business and law enforcement 

relationship of #11 those persons who participated 

in the investigation leading to the subject Indict- 
ment or who were engaged in surveillance of the 
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Wolf Road premises or any of the indictees herein. 
PLEASE TAKE FURTHER NOTICE, that the accused will also request 
the Court to a der and direct that the accused's right to disclosure 
and discovery with respect to the aforedescribed data be deemed to 
be continuing and that the United States ttorney's office, after 
complying with any Order or directive of discovery made or entered 
herein, be directed to nptly 1 ify the accused's attorney of 


any additional documents, transcri ts, reports, records, statements, 
5 p 


Property, tapes, physical evidence, identities of witnesses or any 


other evidence, items or information relevant, pertinent or material 


to the matters embraced within the four corners of the subject In- 
dictment, discovered by the said United States Attorney's office, 
in the time prior to the conclusion of this case, which is subject 
to or covered by the Order or directives of this Court, and 

PLEASE TAKE FURTHER NOTICE, that the accuse’ will also request 

Court permit such further discovery applications as may be 

necessary to protect and preserve the rights of the accused, or as 
may be indicated by disclosure obtained by this or co-related 
motions, and 

PLEASE TAKE FURTHER NOTICE, that the accused reserves the right 
to request this Court permit such independent laboratory or 
Scientific analysis, testing or inspection of physical evidence 
pertinent to this Indictment which your deponent deems appropriate, 
and 

PLEASE TAKE FURTHER NOTICE, that the accused reserves the right 


to make any and all further motions which may become necessary and 


appropriate by reason of information generated by the responses to 
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these motions or in the course of hearings conduc 

of the issues >y these motions including 

the following: 
rmation 
ions obtained 
elephonic 
erhearina. 


An Order suppressing any and ali info 
evidence, communications or conversat 
by electronic surveillance or other t 
or conversational interception or ove 


March 9 976 
Ouc..é 


E. STEWART JONES, JR. 
Attorney for Defendant 
Office and P.O. Address 
28 Second Street 
New York 2181 
(518) 274-5820 


TO: 

| 

OFFICE OF THE UNITED STATES ATTORNEY 
Northern District of New York 

United States Court House and Post Office 
Albany, New York 12207 


CLERK, UNITED STATES DISTRICT 
Northern District of New York 
Federal Post Office Building 
Utica, New York 13503 
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INITED 


i 


PETER M. LAZARSK >] NEWMAN 


WMAN, 
NO TT 
NEIL B 


Defendants. 


in the State of New York and ; the United 


wed 


Northern District of New York. 


I am the attorney for PETER M LAZARSKI, 


accused above-named, and 1 make this Affid 


<= Gav 


33 Initially, it is respectfully submitted that the search 


and seizure of the premises at Wolf Road being occupied by PETER M 


she 


LAZARSKI were and are constitutionally impermissable as having been 


carried out pursuant to and on the authority of an i 


nvalid. consti- 
tutionally deficient search warrant and Supporting affidavit. The 
search warrant should be vacated and all evidence, material a.d 


information obtained pursuant to its execution should be suppressed 
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following reasons: 


1. The Affidavit fails to establish that there was 
probable cause to believe that the supstances, 
the unlicensed possession of which is not in 
and of itself criminal, were intended to be 
used in the unlawful manufacture of Methaqualone 
or Mecloqualone. 


The Affidavit fails to establish probable cause 
to believe that Methaqualone was present on the 
subject premises. 


The Affidavit fails to establish probable cause 

to believe that an intent to utilize the chemical, 
anthranilic acid, for the purpose of manufacturing 
a per se illicit substance, existed. 


The precursor chemical, anthranilic acid, upon whose | 
presence at the Wolf Road premises the search warrant: 
was, in large measure, issued, is not an immediate 
precursor chemical to Methaqualone but must go through 
at least two chemical transformations before achieving 
the status of that illicit substance; the said 
chemical has many legitimate and lawful uses, in- 
cluding a role in the manufacture of dyes, veterinary 
products, farm products, perfumes, bird and insect 
repellants, fungicides for syrups, synthetic flavor- 
ing, vitamins, sunburn preventatives and foodstuffs, 
and in view of the variety and breadth of its use 

for lawful purposes and legitimate enterprises, the 
suggestion or inference apparently drawn in this case 
that its presence connotes criminality is impermissable, 
unsupportable and constitutionally prohibited as a 
substantiated basis for probable cause. 


| 


The Affidavit was inaccurate and misleading in 
insinuating that the only non-criminal purpose for 

or use of anthranilic acid would be in connection 
with the manufacture of certain veterinary products. 
Anthranilic acid is not a controlled substan and 
may, in fact, be readily obtained in large quantities 
without restriction. 
Much of the information contained in the supporting 

ve iigenee es | is stale and, to that extent, could not, 
thereforé/ Been properly considered in determining 


whether or not the requisite probable cause for the 
issuance of the search warrant was established 
within the four corners of the supporting Affidavit. 
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The supporting Affidavit is replete with innocuous 

and irrelevant information which fails to contribute 
anything to the establishing of probable cause or 

to the verification or detailing of any of the 

hearsay statements related in the supporting Affidavit. 


The supporting Affidavit fails to set forth the 
underlying facts or circumstances from which the 
Chief of Police of Wilmington, Vermont concluded 
that there w.s no record of a Wilmington Farm Co-Op 
or of a Bryant Hill Road or of a James Ewing. There 
is no information within the Affidavit to rule out 
the probability that this information as related by 
the affiant was the product of hearsay upon hearsay 
upon hearsay ad nauream. The information as related, 
therefore, is indeei conclusory and speculative and 
entitled to no legal weight. 


The legally neutral, equivocal or even suspicious 
factors alluded to in the supportjng Affidavit do 
not rise to the level of, nor do they furnish, 
probable cause. 


Illustratively: 


a. PETER M. LAZARSKI's occupation as a 
chemical technician is viewed in a light most 
advantageous to the government, legally 
innocuous, and viewed logically diminishes 

any inference of criminality which the govern- 
ment might endeavor to persuade this Court to 
draw from the delivery of anthranilic acid to 
his premises. 


b. Subparagraphs "3a, b, c, d, e, £" are in no 
way suggestive of conduct or behavior individ- 
ually or cumulatively that builds toward probable 
cause. 

are 
c. Subpiragraph "3g 1 and 2" / misleading and ° 
inaccurat» and the true facts, as related herein- 
above, demonstrate that the possession of 
anthranilic acid is more consistant with innocent 
purposes and intent than criminality. 


; 


d. Subparagraph "3h" is stale information and | 
entitled to no probative weight and is, in any — 
event, legally innocuous data. 


e. Subparagraph "33 1, 2 and 3" is replete with 
stale information which is entitled to no 
probative weight and does not, in any event, 
constitute criminal behavior or permit an 
inference logically and compellingly to be 

drawn that such behavior was afoot. 


A-70 


AFFIDAVIT OF E. STEWART JONES, JR., ESQ., FOR 
DEFENDANT LAZARSKI, IN SUPPORT OF MOTION 


f. ~Subparagraph "3k" also is irrelev 
of the staleness of the info 
therein and in view of the lega lily 


nature of that information. 


cg. Subparagraph "3m" alleges information that , 
is of absolutely no moment in assessing probable 
cause and is, in fact, consistant with innocence. 


The no-knock, forcible entry of the governmental 
agents into the Wolf Road premises was unreasonable, 
unauthorized and violative of 18 U.S.C. Sec. 3109. 


The affidavit fails to furnish any stated, substan- 
tiated basis for concluding that “paraphernalia, 
instrumentalities and related items used in the 
manufacture of Methaqualone, as well as certain 
papers, books and records related to the manufacture 
and distribution of Methaqualonée’ were present at 

the Wolf Road premises. 


Moreover, the allegation in paragraph "2" of the 
affidavit reciting the affiant's belief that six 
other chemicals necessary to the manufacture of 
Methaqualone from anthranilic acid were present is 
also wholly devoid of any stated, substantiated 
basis for such a conclusion. In addition, any num- 
ber of lawful chemical end products could have been 
fabricated by differing combinations of the chcinical 
substances referred to. 


The recitation in paragraph "3j" referable to the 
telephone calls fails to recite or suggest any causal 
relationship between those calls and the presence of 
any substai.ce at the Wolf Road premises and fails to 
establish any substantiated basis for concluding that 
those calls resulted in the existence of criminal 
activity at the Wolf Road premises or the present 
presence of any substance at the Wolf Road premises 
whose possession is wholly consistant with criminality. 


Any information recited in the affidavit which is the 
product, directly or indirectly, of electronic sur- 
veillance or non-consensual recording or overhearing | 
of certain purperted conversations was, if obtained 

at all, secured in violation of the accused's First 
Amendment right to free speech, constitutional right 
to privacy and Fourth, Fifth, Sixth and Fourteenth 
Amendment rights and is otherwise the constitutionally 
impermissible fruit of constitutionally repugnant 
governmental activity. 


The material representations of fact and erroneous 
information contained within the four corners of 
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the affidavi 


anthranilic 


the items seized 
Methaqualone described 
dictment. 
against his 
execution of that warrar } er sec in evidence agains 
the government and will be, if ¢ t Sainst himonat 


" 


of this indi nent aggrieved person" and has a statutory 


and constitutional right to test the statutory and constitutionally 


Buiticiency and legitimacy of the search warrant and seizure exe- 
cuted pursuant thereto. 

Assuming arguendo that the search of and 
Wolf Road premises is unconstitut ize by ¢t ont affidavit 
and governmental conduct, then obviously the s he inclusive 
of the arrest of Mr. zarski, > search of 
formation obtained, directly or indirectly, 


tion of him while in custody must also fall 


poisoned tree (Silverthorne Lumber Co. v. U.S., 


Wong Sun v. U.S., 371 U.S. 471). 
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4 


UNITED STATES DISTRICT 


i 


NORTHERN DISTRICT OF 


2 M. LAZARSKI, 
,AIG L. NEWMAN, 7 
B. WINNER 
EE 


PLEASE TAKE NOTICE, that on annexed Affidavit of Donald 

ley sworn to theY ~ day of Marct 6 on the Indictment herein 
upon yleadings and prior proceedings heretofore filed and had herein 
the undersigned will move this urt at a motion term there 
at the Federai Court House in the Federal 

at 10:00 a.m. or as soon thereaft 

heard on behalf of > Defendant Craiy L. New 
pursuant to Rule 41 and Rule 12 of the Federal Rules of (| 
requiring and directing that no property or information which was seized 
from the premises known as 209 Wolf Road, Town of Colonie, New Yor! 
12205 on December 19, 1975 pursuant to a search warrant for the said 
premises issued on December 18, 1975 by the Hon. John H. Spain, Fi 
Magistrate, United States Dist . t for the Northern Distric 


York be introduced as evidence : Defendant in the prosecution of 
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DATED: Mar 


DONALD 


AFFIDAVIT OF DONAL NLEY, ESQ., FOR 


Ty 
a 


FENDANT NEWMAN, PORT OF MOTION 


warrant forthe 
H. Spain, Unit 
rthern District 
and the Fourth 
Constitution, 
Defendant Craig L. Newma » papers and pleadings previously; 
this matter, discu ns with Assistant United States Attorney William 


Dreyer 
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said warrant and speci: 


t 209 Wolf Road and the 


property, information a lez as a result of that search was in 
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of Rule 41 of the Federal Rules of Criminal Procedure and the Fourth 


Amendment of the United States Constitution. Rule 4] and the rourth 


Amendment jointly require that the Affidavit which serves as the basis for the 


& 


war-ant must provide probable cause to believe that the items sought to be 
seized are presently in the place sought to be searched Aguilar 
378 U.S. 108 (1964); United States v 403 U.S. 573 
v. United States, 393 U.S. 410 (196°). 

In essence, probable cause means reasonable grounds Brinegar 
vy, United States, 338 U.S. 160 (1949) and if there are no reasonabie grounds 
for the issuance of the warrant within the meaning of Rule 4] and the 
Fourth Amendment then the evidence obtained as a result of the search must 
be suppressed. Weeks v. United States, 232 U.S. 383 

The determination of whether probable cause in the 
be made solely on the basis of the Affidavit or Affidavits which allegedly 
support the issuance of the warrant. Information not made part of the 
Affidavit cannot be considered in the probable cause determination and may 
not be used at a later time to bolster the warrant. United States v. Damitz, 
495 F 2d 50 (9th Cir 1974). 

In the instant case, a search warrant was signed by the Hon. John 
H. Spain on December 18, 1975 on the basis of an Affidavit signed on 
December 18, 1975 by Special Agent Raymond W. Tripp, United States 
Department of Justice, Drug Enforcement Administration. This search 
warrant was directed to the premises at 209 Wolf Road, Colonie, New York, 


where, it was asserted, the affiant had reason to believe was concesled a 
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quantity of methaqualone and/or meclogualonse » chemi als and other 
wat >) > o “ a } } 
materials used in the mar ture of said methaqualone and/or 


Said manufacturiag process and the books and records relating to ¢ 
manufacture aud distribution of said methaqualone and/or mecl qualone., 
Hence, in this case, the Affidavit of Special Agent Tripp must 
contain within its four corners sufficient factual information to give rise to 
prcebable cause or reasonable grounds to believe that said methaqualone and/ 
or mecloqualone together with the materials, apparatus, and 
instrumentalities used in the manufacture of this methaqualone and/or 
mecloqualone and the books and records relating to the manufacture and . 


distribution of this methaqualone and/or mecloqualone were on the 


ul 


premises known as 209 Wolf Road, Colonie, New York on December 18 


2 


ove : . iia _ aa a PF Pe - 

1975 when the search warrant was issued. ‘ 
Ds 
he, 
tay 


It must be 1own, in short, in the Affidavit of Special Agent Trinp 


that there was both the means and materials for manufacturin 


methaqualone and/or mecloqualone and that these controlled substances f 


were in fact being manufactured and were present on the said premises, 


It is not a crime to possess the material and means for said manufacturing 


process unless it is further demoastrated that these materials and means 


are actually being utilized for the manufacture of said controlled substances. 


An examination of the factual assertions contained in the Affidavit 


of Special Agent Tripp reveals that they do not support a finding of probable 


eee © Gewese * & & V—_e a et ON 6 eet wr hlUW Ct et Oe Oe NY ed est Sg at me pe 
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ve that methaq 
together with the materials, instrumentalities and rec 


eet ee : 
manulactur 


ire and distribution of said controlled substances were on the 


premises known as 209 Wolf Road, Colonie, New York on December 


l assertions are of 
the direct and personal knowledge of the affiant. Here the affiant 
he facts presented and the source of these facts.Agui v. Texas, 
The other type is a hearsay declaration mad2 by another party to 
the affiant and duly reported in the Affidavit by the effiant. These latter 


actual assertions based on hearsay are proper under the provisions of 


of Criminal Procedure and the 


United States v. Harris, supra; Spinelli v. United States, supra. 


When such hearsay declarations are utilized to support a finding 
of probable cause, however, the Affidavit must disclose the 
circumstances of the hearsay declarant's knowledge or observations 
United States v, Harris, supra; Spinelli v. United States, supra; and, in 
addition the Affidavit must provide specific facts from which it may be 
determined by the magistrate that the hearsay declarant is credible or 
reliable, Aguilar v. Texas, supra; Jones v. United States, 362 U.S. 257 
(1960). 

Probable cause mus: always be measured by the facts of a 


particular case, Wong Sun v. United States, 371 U.S. 471 (1863) and an 


rized review of the factual assertions contained in the Affidavit of 


isk 
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Special Agent Tripp should make it clear that the probable cause required 
for the issuance of this warrant was not provided by this Affidavit. 

The factual assertions contained in the Affidavit of Special Agent 
Tripp may be divided into the following categories for analysis. 


l. The first category is a group of factual assertions which placed 


some 2,200 lbs. of Anthranii.c Acid on the premises known as 202 Wol! 


Road, Colonie, New York on December ll, 1975. These assertions are 
contained in paragraphs 3 (a), 3(b) and 3 (c) of Special Agent Tripp's 
Affidavit. They essentially state that the Defendant Craig L. Newman and an 
unidentified individual loaded the 2, 200 lbs. of Anthranilic Acid into a 
rented Hertz truck, delivered it on the same date to premises at 209 

Wolf Road, Cclunie, New York, and thereafter returned the rented truck to 
the rental agency in Troy, New York. 

These factual assertions are themselves as consistent with innocent 
activity as with any reasonable belief that these parties were engaged in the 
manufacture of methaqualone and/or mecloqualone. This is especially true 
because the parties conducted themselves in an open manner free from 
furtiveness or secretiveness. The Defendant Newman rented the truck in his 
own name and signed the purchase order attached to the search warrant as 
Exhibit A with his own na..-. There are no assertions that the route or 
manner of driving of the truck was in any way designed to mislead or 
detect surveillance. The unloading process was, furthermore, conducted in 


a sufiiciently open manner to allow the surveilling agents to clearly observe 
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rO 1fs proper owner 
rt, these actions were 
n of any connection to the 
substance, 
In the recent case of United States 
2), the defendant had purchased lithium alu 
often used in the manufactu of amphetamines. The was no evidence, 
however, that the defendant's conduct subsequent to the delivery of this 
material was in any way suspicious. He unloaded and delivered the 
material openly, never attempted to hide his activities, and never indicated 
that he knew he was being followed or that he was about to destroy evidence. 
The court found this ; attern of open movement and action to be of great 
significance in determining that probable cause to arrest the defendant in that 
case did not exist and the open conduct of the defendants as outlined in 
paragraphs 2 (a), 3(b) and 3(c) of the Affidavit should be similarly 
persuasive. 
The relatively large amount of Anthranilic Acid delivered is not 


suspicious in and of itself since this amount is as likely tc ve for legitimate 


purposes as for illegitimate purposes. The amount of Anthranilic Acid, then, 


is neutral in character and does not add to a finding of probable cause in and 
itself. In fact, the open purchase of such a large amount is more 

indicative of innocent activity than the activity of an illicit enterprise where 

the purchases might be more likely to be made in smaller quantities that 


would be less likely to attract attention or arouse suspicion. 
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2. The second category is a group factual assertions in the affidavit 
which indicate that the Anthranilic Acid was falsely purchased by the 
Wilmington Farm Coop. of 19 Bryant Road, Wilmington, Vermont. 

: These assertions are first contained in paragraph 3 (a), wherc it alleged 
the order for the Anthranilic Acid was verbally placed by this aforem entioned 
farm coop on December 9, 1975 (See Exhibit B attached to the sear¢ 
warrant). In paragraph 3 (h) it is alleged that this same tarm coop 

purchased 440 lbs. of Anthranilic Acid on July 2, 1975 and that it was 
paid for by one James Ewing of the same farm coop. (See Exhibit B 
attached to the search warrant.) In paragraph 3 (i) it is alleged that one 
Richard Pratt, Chief of Police, Wilmington, Vermont Police Depart ment, 
advised the affiant that there is no record of the Wilmington Farm Coop., 
Bryant Hill Road, or James Ewing in Wilmington, Vermont. It is then 
further alleged in this paragraph that Vermont telephone authorities 
advised the affiant that the telephone number (802) 254-6002 which appears on 
Exhibit B attached to the search warrant is fictitious and false. 

These factual assertions are inadequate to form a reasonable basis for 
believing that the Anthranilic Acid purchased and delivered to 20Y¥ Wol 
Road, Colonie, New York on December ll, 1975 was related to the 
manufacture of methaqualone and/or mecloqualone. The assertion in 
paragraph 3 (a) that the order for the Anthranilic Acid was verbally placed 
bv the Wilmington Farm Coop, of 10 Bryant Hill, Wilmington, Vermont is 


of no significance in and of itself. The fact of delivery to a premises in 
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Colonie, New York does not indicate Suspicious activity since the route taken 
from New Jersey to Colonie is also a possible route to Wilmington, Vermont 
and the Anthranilic Acid might well be trans-shipped at a later 
the Colonie location, 

The assertion in paragraph 3 (h) about a previous similar order on 

1975 is likewise unhelpful in establishing probable cause for the 
Same reason, In addition, the time lapse of five months from that previous 
order makes it absolutely irrelevant to whether the Anthranilic Acid 
delivered five months later to the premises in Colonie, New York was 
related to the manufacture of methaqualone and/or mecloqualone. Indeed, 
there is no proof in the Affidavit, whatsoever, that this prior purchase was 
delivered to the premises that were the subject of the search warrant or 
that the individual named James Ewing was in any way related to these 
premises or any of the defendants in this case, Lastly, even if a relation- 
ship to the Colonie premises or these ’efendants were presumed, there is 
no evidence in the Affidavit to suggest that this Anthranilic Acid ordered on 
2, 1975 was ed in the ma.ufacture of methaqualone and/or mecloqualone 


then or on December 18, 1975, 


Furthermore, the assertions in paragraph 3 (i) that there is nc 


record of the Wilmington Farm Coop., Bryant Hill Road, or James Ewing 
in Wilmington, Vermont also does not help to establish the required level of 
probable cause, Likewise is true of the assertion that the phone number 
(802) 254-6002 which appears on Exhibit B attached to the warrant is false. 
Both assertions are hearsay declarations, The first by Richard 


Pratt, Chief of Police, Wilmington, Vermont and the second is by 
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unidentified "Vermont telephone authorities. '' As noted previous], 


hearsay declaration is utilized to support a finding of pr« 


two-fold test must be met Aguilar v. Texas, supra. 
a . 


First, the Affidavit must disclose the factual basis for the 
declarant's knowledge. This factual basis is not provided in either 
The Affidavit does not cisclose in any way the factual on which Richard 
Pratt determined that there is no record of a Wilmington Farm Coop, 
Bryant Hill Road, or a James Ewing in Wilmington, Vermont." There 
indication of what records, checks or knowledge this conclusor: 
is made upon. It might well be that no checks were made nor any 
investigation conducted and that James Pratt was merely offering his best, 
uneducated opinion. Likewise, the Affidavit does not provide any factu 
basis for the assertion by ‘telephone authorities in the Vermont District’ 
that the telephone number (802) 254-6002 is "false and fictitious.'' The 
source of this information is not even specifically identified and there is 
absolutely no indication of how it was determined that this phone number 
was false and fictitious. Nor does it indicate when these checks were made 
and because this phone number did not exist in December, 1975 did not 
mean it did not exist when it appeared on the purchase order on July 2, 
1975. The first part of the hearsay test, then, that the factual basis for the 
declaraticn must be revealed, has clearly not been met in either case, 

The second part of the hearsay test, that the Affidavit must provide 
specific facts which show that the hearsay de larant is reliable and credible, 
is likewise clearly not met. There are no facts in the Affidavit to 


show that Richard Pratt is reliable and credible in stating that there is no 
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' the Wilmington 


Vern 
yerme 


Ewing in Wilmington, 


or to possess any expertise in 


is Chie! in Wilmington 


knowledge or 
The re is n 
Wilmington, Vermont. 
In the 


‘Vermont telephone 
informed of their identity. lavit does not eve 
encompasses 


unidentified authorities are in the Vermont District whi 


Wilmington, Vermont, sin » particular Vermont District is identified. 
Affidavit indicate that these telephone authorities, whoever 


Nor does the 


they are, have ary responsibility or knowledge or e€ 


the information -equested. 
short, assertions contained in paragraph 


Affidavit clearly do not meet the two-fold -equired by Aguilar 
Texas, Supra, and thus may not be used in determining whether or not the 
cause for the issuance 


Affidavit of Special Agent Tripp contained probable 
of the search warrant in this case. 


Furthermore, even if the assertions contained in paragraph 3 (i) 


f prcbable cause, these assertions 


ould be utilized in a determination o 


would merely indicate suspicious fac.ors rather than establish probable 


cause. In United States v. Failla, supra, for example, the defendant 


ordered the precursor for a controlled substance in the name of Dr. Paul 
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Ompany 


Burke 


12 Plymouth 


he picked up the gs, Signed a 


false name and took 


another address where his father 


7 
all fours 


ourt found that the telephone ca rom the drug company 


tip reliable informant in the traditiona The court further found 


the purchase « rt » at best a ‘red flag to arouse the 


an alert agent purchase of 


counterfeiting and the use of Canisius ( ollege stationary and a 


the order at 4 receipt were merely "suspicious 


pointed out that "'the surveillance had not gone 


arrest to permit the discovery of circumstances constituting probable cause, 


The arrest was therefore precipitous and without probable cause.'' United 


es 


States v. Failla, supr: 


Similarly, in the instant case, the assertions in paragraph 


not establish probable cause even if they could be used for that purty 


ose, 


‘merely suspicio id further investigation was ne: essary 
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Affidavit of Spe ia] 
ertair. phone calls were made by the defends 
Newman to various chemical companies. 
ontrary to the rule cited 
Supra, no source of this information 
placed from phones listed to some of the 
the Affidavit. These phone calls should not therefore be 
determination of probable cause in this case. 
Secondly, even if these various alleged phone calls 
they are irrelevant to such a determination of probable 
h 3 (j) (1), for example, i 
made from a phone listed to Peter Lazarski to the S.G.A. Scientific Suppls 
Company, Bloomfield, New Jersey on November 4, 5 and 21, 
ene call to the Conso Lab Supply Company, Westfury, New Yor 
These phone calls are totally irrelevant to the establishment of 
probable cause to believe that methaqualone and/or mecloqualone were on 
the nremises at 209 Wolf Road, Colonie, New York on December 18, 1975. 
There are no facts presented that Lazarski or any other defendant made 


these calls or were even in Colonie, New York on these dates. There are 


no facts presented to indicate that what was discussed in these phone calls 


was relevant to any illegitimate pur Indeed, paragraph 3 (k) indicates 
J g£ purp I 


that Mr. Lazarski is a chemical technician at Hudson Valley Community 
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from telephone 
Supply Company on 
erroneous Newman did not on 
tes and does t now ve the phone num 76-6077 listed in his 
ate that these 


} Lac + . _ ene « 
his phone, which it aoe: are no 


further facts to indicate that he or any other sSlaced them or that 


A-89 
AFFIDAVIT OF DONALD J. SHANLEY, ESQ 


a 
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near et . a rr 
ontainge 1 parag 


Drug Enfor ne Administration, « 


4 
Agent, 


Company and Defendant Newman | 


received certain chem t does not state whether Special Agent Sen 


so advised him or whether someone 


least one 


action and | 


how it ‘termined fron Conso Lab Supply Company 


t 
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naracgcrar 
Mal afi apis 


ssible for Magistrate Spain to determine whether or 


4 


t of Aguilar v. Texas, supra was 
witnesses or received other inf ition 
determination. There is no record that su 


assertions contained in this paragraph m thus t be used tc 
t 


determine probable cause. 


the 


s assumed that ther 


ctual assertions to allow the application of 


hearsay ‘ully meet its requirem 


the Cons¢ b Supply Company made any declarations, there 


, 
showing of the basis for this declaration and, since there is no 


identification of the employee, also no factual showing that the empl: 


is either credible or reliable in these matters. Similarly, if Special 


ent Sennett made any declarations, there is no showing o. the factual 
basis for such declarations. Lastly, if a declarant reported the act 
Special Agent Sennett to the ~ffiant, there is both no showing of the 
basis for this declaration or that the declarant, who is unidentified, 


reliable or credible. 
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Furthermore, even if one were to assume that the hearsay 
declarations contained in paragraph 3 (kK) were useable in a determination 
of probable cause, they are irrelevant to such a determination for a variety 
of reasons. 


First, the chemicals which were allegedly received by the 


oF 


ef endar Newman in May, June, July and possibly August, 1975 are ata 


rninimum four months and at a maximum seven months prior to the date 


pee 


of December 18, 1975 when the warrant was sought. There was no factual 


t 
} 
| 
ind*cation that the defendant Newman or any other defendant was still in 
possession of any or all of these chemicals on December 18, 1975. Nor was | 
there any factual showing that these chemicals were even in the premises 
at 209 Wolf Road, Colonie, New York «r December 18, 1°75 or at any other 
tin.. Since the warrant was directed only to the presence on these i 
< premises of methaqualone and/or mecloqualone and since there was no 
showing that these chemicals were ever on said premises, they are : 
irrelevant to a proper determination of probable cause, 
Secondly, che factual assertion that the defendant Newman had 
ordered 48 kilos of Orthotoludine in June 1975 is irrelevant to the determination 
of probable cause because he never picked it up and because the mere fact of | 
 P. ' such an order six months before the spplication for the search warrant ease. 8 


it irrelevar! etermination of probabie cause as well, 


Thirdly, the factual assertion that the defendant Newman obtained four. 


| 
kilos of Anthranilic Acid i: May 1975 from the Conso Lab Supply Company 


is in error since no such material 3 ever obtained by the defendant 


id 
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‘ 


A-92 


AFFIDAVIT OF DONALD J. SHANLEY, ESQ., FOR 
DEFENDANT NEWMAN, IN SUPPORT OF MOTION 


Newman. 

Fourthly, it appears that three of the chemicals allegedly obiained 
by the defendant Newman, Ether, Sodium and Sodium Acetate, are 
unrelated to the manufacturing process for methaqualone and/or 
mecloqualone outlined in paragraph 3 (g) (1). 

Fifthly, the various drugs allegedly obtained from this company by 
the defendant Newman have perfectly legitimate uses for any chemical 
hobbyist and the mere fact of obtaining them cannot be considered to be a 
contributing factor to probable cause especially since there is no factual 
showing that the defendant Newman or any other defendant possessed all 
of the ingredients for the manufacture of methaqualone and/or 
mecloqu.ione on December 18, 1975 at 209 Wolf Road, Colonie, New York 
or at any other place or time. 

9. The fifth category of factual assertions is the assertion in 


paragraph 3 (g) that Anthranilic Acid is a precursor to methaqualone and/or 


~ 


rnecloguaione and that the only other uses for Anthranilic Acid besides the 
manufacture of these controlled substances is in the manufacture of 
analgesic drugs and certain veterinary products. 


First it should be noted that this paragraph's factual assertions are 


hearsay in nature and must thus meet the two-fold test of Aguilar v. Texas, 


supra. In fact they are double hearsay from Mr. Paul DeZan, Chemist, 
L.ug Enforcement Administration, to Special Agent Lon Sturrock 


and then to the affiant. 


At the first stage of the Aguilartest, the Affidavit clearly does not 
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present any tua sis for ! De Zan's belief that Anthranilic Acid 
is a precursor of these controlled substances or that the only other use 
of Anthranilic Acid besides the manufacture of these controlled 
substances is i 2m facture of analgesic drugs and 
products. Nor does the Affidavit present facts indicating that Mr. 
DeZan is either reliable or credible in making these factual assertions. 

The mere fact that he is identified as a chemist does not automatically 
establish him as a credible and reliable declarant, particularly with 
respect and regard to the assertions about the various legitimate uses cf 
Anthranilic Acid contained in paragraph 3 (g) (2). In fact, Mr. De Zan 

is in error concert ing the factual assertions contained in this paragraph 

3 «g) (2) and the defendant Newman is »repared to offer testimony to that 
effect. 

In short, there is no showing in the Affidavit of the factual basis for 
the assertions made in paragraph 3 (g) nor is there any showing that the 
hearsay declarant Paul De Zan is either reliab.e or credible in making 
these assertions. They may not therefore be considered in determining 
whether there was probable cause to issue the search warrant in this case. 

Even if they were to be considered in the determination of probable 
cause they do not establish that probable cause. The assertion in 
paragraph 3 (g) (1) as to the manufacturing process for methaqualone and/or 
mecloqualone only establishes the ingredient necessary for such a 


manufacturing process. It does not show that such ingrediem re all 
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on the premises at 209 Wolf Road, Colonie, New York on December 18, 
1975 and, in fact, there we- no such showing here or anywhere else in the 
Affidavit. Furthermore, the assertions of paragraph 3 (g) ( 

previously noted, factually inaccurate since there are agreat many other 
legitimate uses for Anthranilic Acid other than those indicated and in any 
case they do not show or indicate in any way that methaqualone or 
mecloqualone was on the subject premises on December 18, 1975 or that 
the Anthranilic Acid that was alleged to be there on that date was being 
used for an illegitimate purpose. 


In summary, the paragraphs 3 (g) (1) and 3 (g) (2) should not be 


considered in a determination of probable cause in this case 


do not meet the two-fold test of Aguilar v. Texas, supra., and, even 


if they did meet this test, they do not factually contribute to a determination 
of probable cause for the issuance of this warrant. 

6. The last category of factual assertions in Special Agent Tripp's 
Affidavit is composed of the miscellaneous assertions in paragraph 3 (f) 
that certain windows in the subject premises were either boarded up by 
cardboard or had drawn venetian blinds and in paragraph 3 (1) that Peter 
Lazarski is a chemical technician at Hudson Valley Community College. 

In the first case, there is nothing inherently suspicious about a hou se_ 
having some windows boarded up with cardboard or faving drawn blinds. 
Common experience and observation makes this clear to all. The Affidavit 
does not even indicate how many or which windows were in either or both 


conditions end thus it provides no real factual assistance to a determination 
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of probable cause. The: actual assertions do not even 


of mere suspicion, much less legal probable cause. 


In the second case, the fact that Mr. Lazarski was employed as 
chemical technician at the time the warrant we. sought is exculpatory 
than inculpatory in a probable cause sense. It provides a perfectly 
] 


1 gitimate explanation for the delivery of Anthranilic Acid to his own 


home and for nis alleged telephone contacts with various drug companies. 


noted in United States v. Failla, Supra, where the defendant had a Ph.D. 
Piast tarceide cd htt A ai MO nec 9 


in chemistry, it would iave been reasonable for the agents to have checked 
to see if he had a license to conduct experiments with any controlled 
substance before obtaining a search warrant. This is particularly so in 
view of the open nature of Mr. Lazarski's activities that were previously 
discussed and the fact that he was legitimately employed at a nearby college 
as a chemist. 

In sum, the factual assertions contained in the Affidavit of Special 
Agent Tripp, no matier in what combination they might be examined, do not 
establish reasonable grounds or probable cause tu believe that 
methaqualone and/or mecloqualone together with the ingredients, 
instrumentalities and records necessary to manufacture and distribution 
of said controlled substances were present on the premises of 209 Wolf 
Road, Colc.ue, New York on December 18, 1975. As a result the search 
of these said preu.ises o1 December 19, 1975 pursuant to the search warrant 
issued by the Hon, John H. Spain was in violation of Rule 41 of the Federal 
Rules of Criminal Procedure and the Fourth Amendment of the United 


States Constitution. All property or information seized as a result of 
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must therefore be suppressed as evidence in the prose 


ase. Silverthorne Lubmer Co. v. United States 


(1919) and Wong Sun v. United States, supra. 


5. Even if the factual assertions contained in the Affid 


cial Agent Tripp do support a finding of probable 
premises on December 18, 1 
provide reasonable cause within the meaning of Rule 41 of the 
Rules of Criminal Procedure to permit the issuan: fa search warrant 
permitting a nighttime execution. 
The search of the subject premices pursuant to this warrant was 
therefore ir violation of Rule 41 (c) of the + edera’ Rules of Crim .al 
> and the Fourth Amendment of the nit -d States Constitution. 
The Fourth Amendment, of course, prohibits “wnreasonable searches and 
seizures” and Rule 41 (c) in keeping with this Constitutional 
provides that ‘the warrant shall be served ia the daytime, 
y, by apprepriate provision in the warrant and for 
reasonable cause shown, authorizes its execution at times 
daytime. "' 
These provisions of Rule 41 (c) are in keeping with an hi .toric 
aversion in the common law to nighttime searches. This historic reluctance 


to authorize nighttime searches except under exceptional circumstances 


has continued as part of our jurisprudence down to the present day and 
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is generally 
destroved if the se hing authorities were t« 
warrant in the daytime. 


899, Jones v. United States, 


There was no ‘reasonable cause shown in the Affidavit signed by 


Special Agent Raymond W. Tripp on December 18, 1975 which supported the 


the Hon, John H., § in on December 19, 1 
paragraph 3 (n) that ''a night-day search 
rarrant should issue, based on the foregoing, due to the moveable nature 
of precursors, n factured controiled substances and laboratory 
apparatus used for the manufacture of said controlled substances, 
There was no factual observations or other information presented to 

fulfill the Constitutional command tiat "reasonable cause be shown’ except 
this conclusion and, since virtually any article or property is moveable 


given sufficient time and effort, the conclusion itself is devoid of any real 


meaning. 
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AF 
DE 


and observati 
of Special AgentTripp's Affidavit support the 
true and believed, that the mate l and equipment to whi 
wes directe ‘as not Ssily moveable, concealable, or 
and further that there was no affirmative showing that there 
might be any effor » destroy, coneal or remove the evidence sought 
the premises. 

It is pointed out in paragraphs 3 (a) and 3 (c) of Special Agent 
Tripp's Affidavit that on December ll, 1975 20 bags of Anthranilic Acid 
weighing 110 lbs. ch were taken in a truck from the BASF Wyandotte 
Corporation in Newark, New Jersey to the premises located at 209 


Wolf Road, Colonie, New York. Thus the Anthranilic Acid cited in the 


search warrant weighed a total of approximately 2,200 lbs, If 


' , , 
methaqualone and/or mecloqualone were being manufactured on the premises 


the other chemicals and equipment necessary to produce these controlled 
substances would have to be proportional in size and scope. The truth 

of this assertion is clearly borne out by the huge scope of the inventory of 
material seized pursuant to the warrant and listed in Exhibit A. In short, 
all of the evidence and facts presented in the Affidavit of Special Ayent 
Tripp as to the nature of the material sought supported the reasonable 
conclusion that the property sought to be seized by use of the warrant was 
neither easily destructible, concealable or removeable and that it would 
not be so destroyed, concealed or removed before a day warrant could be 


executed. 
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addition to the 
it is further bolstered 

conduct of the p + elves he Affidavit of 
in paragraph 3 (n) states that surveillance indicated 
had not been removed from the premises fr 

1975 to the date of the Affidavi 

said Affidavit indicated 

Peter Lazarski lived in the premises under survei 
There was no indication whatsoever from 
reported by the Affidavit of Special Agent Tripp that the parties under 
surveillance would be likely to remove, destroy or conceal the mz 
sought pursuant to the warrant before a day warrant cou 
On the contrary, the conduct of the parties as established by sur 
indicated that they were not likely to do so and the evidence s¢ 
by the use of a y warrant reasonebly be secured. 

Furthermore, the nature of the crime that the material sought in 
the warrant is related to does not support the reasonable conclusion that 
this material would be removed, destroyed or concealed before a day 
warrant could be executed. In fact, the manufacture of methaqualone and/or ! 
mecloqualone would of necessity be a complex and time-consuming operation 
that would require substantial amounts of time to conduct properly. It 
would be extremely difficult and highly unlikely therefore, considering the 


nature of the crime the material sought to be seized was related to, that 


the material sought would be removed, concealed or destroyed before a 
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Aiantite vT ‘ c “397 , 
juantity and type of material si 


rrant, the cx } of the parties in control of this material, and thi 


2 Alliy 


> to which this material related all supported the 


reasonable conclusion that the material sought would 


or concealed before 


ctual showing in the Affidavit of Special Agent Tripp that would 


no fa 
sak 


bit 


provide reasonable cause for the issuance of a nigh warrant purs' 


ire, 


to Rule 41 (c) of the Federal Rules of Criminal Procedt 


the material, leads, and all informection seized »ursuant to the execution 


f this search warrant shoul suppressed, 


yers, cupra; Wong Sun v. United States, 1963; 371 U.S 


v. United States, CCA Minn. 1925, 9 F 2d 241; United States 
Merritt, CCA Pa 
/ 


— 
) tA: aL r 


/ 


DONALD J. SHANLES 


» 
Sworn to before me this | day of 


Marth, 1976. ¢_ 
‘4 / 4 ff. 
rere: ae ie oH wk, 
Notary Public-Rensselaer Coy 
State of New York 
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‘INNER, 


TAKE 
and upon all 


CHEESOPMAN cn 
CHEE 1 @ 


VOPUMAW , . 


counsel can be heard: 
of the Federal 

Rules of Criminal Procedure, controverting the search warrant 
herein and directing the suppression of evidence seized there- 
under, as well as other evidence, contraband, information or 
other matter disclosed or seized directly or indirectly, thereby. 

an Order, pursuant to 

Procedure, di ting the suppression 


of the Government's proof as may be 


NOTICE OF MOTION OF DEFENDANT WINNER 


ive been obtained 


nh hee a m5 o 
muUursuant 


D _ = As + 
roceaure, daismi 


ther coun 


WI? 


-lvil Procedure, ino the Government to 
covery and make disclosure 


by counsel for defendant 


Order reduc 
defendan NE WINNER estat 


_s 
T5 tian 
conda1itior 


Criminal directing severance of 
proceedings 


joinder of defendant MC DONALD. 


lbany, New York Yours, etc., 
arch 9, 1976 


vO NT DMAMmMm CUP Prermene, 
“MO DE RR & CHEESEMAN, 


PAUL E. CHEESEMAN of 
Attorney for defendant 
WINNER 
112 State Street, Albany, N. 
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attached 


manufacturing Methaqualone, a cc:itrolled 


forth in Schedule II of Subchapter I of Title 


violation 


Section 
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3. That the defendant, NEIL B. WINNER, has vleaded 
not quilty and has been continued released on $25,000.09 secu 


bail bond awaiting trial. 


4. In reference to defendant WINNER'S motion for an 


V iu 


Irder pursuant to Rule 41(f£) of the F.R.C.P controverting the 
search warrant herein, defendant WINNER claims standine to 
challenge the search warrant herein, although the premises 
searched were not his own, on the grounds that defendant 

| WINNER, is here charged with the manufacture and possession of 
alleged controlled substances a]!egedly found at the searched 

premises, with conspiracy to possess wi*h intent to distribute 

' one such substance, and with acts of possession of substances 


allegedly found at th premises searched. (Jones v. U.S 362 U 


5. That the contents of the affidavits in applicati 
for the search warrant herein were insufficient to give prebable 
cause that quantities of certain allegee contro] 
were present at the premises known as 209 Wolf Road, in the Town 

; Of Colonie, New York, on the 18th day of December, 1975, and t: 
the reasons for this legal insufficiency are as follows: 

| (a) That suspicion or even "strona reason to 

Criminal activity is insufficient to establish 


probable cause (Henry v. U.S., 361 U.S. 98, 101, 1959)anad 


that no search warrant should issue unless ane until "sus- 


picions engendered...ripened into a judgment that a crime 


- 


* 
> 


of Methaqualone, in violation oi ‘tte 21, USC, Section 841l(a) (1). 
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Upon information 
substance known +o have been in the possession of any 
7o-defendants herein on December 18th, was Anthranilic 
Acid which is a remote precusor 
Cloqualone and that Anthranilic 
trolled substance. 

(c) Upon information and belief Anthranilic 

must go through at least two major chemical transformations 
in combination with other chemicals before producing a 
controlled substance. 

Upor information and belief that contrary to 
the contents of the up} fF the search warrant 
Anthranilic Acid has many lawful uses and is used in large 


amounts in various legitimate activities not limited to the 
manufacture of analaesic ug an 2rtain t 
That its main use is in the manufacture of 
that it is also used in the manufacture of perfumes, 
insect repellents, fungicides and synthetic flavors. 

(e) That the inclusion in the affidavit in support 
of the search warrant of the unsworn statement of Richard 


PRATT, Chief of the Wilmington, Vermont, Police Department 


is hearsay and conclusory in nature and legally insufficient 


cause to believe that a Wilmincton Farm Co-op. did not 


exist. 
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micht possibly made 


most a suspicious 


that even where 
chemist defendant substance, with 
Credentials was observed 


the substance and 
it in a van type vehicle 


™} ~ “47 
ine Court nM 


in tha 


-otice of the fact that the defendant had not 
been seen 


ring or selling any 
controlled substance and it 


that such is clearly 
the case here. The Court also made that the acents had 
failed to alleg demonstrate precusor substance 
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am—allegation 
consequence where 
were sec n lician affiliated with 


universi . ° the case here, and not a 


Failla had been described. 


Support of the application 
a reasonable basis : 
ed on the premises 
at 2t 
lone an 
Mecloqualone would be f therein. mn adcition the 
affidavit states no reason to believe that the “paraphanelia, 
instrumental .ties and related items u in the nanufacture 
of Methacualone" as well 
the manufactu 
be found on 
tion for the 
believe that other chem 
of “-thaqualone and/or Mecloqualone were present on the 
Wolf Road premises on December 18th, 1975. That the 
chemicals set forth in subparagraph (k) the aforesaid 


affidavit are chemicals having m ful uses, found in 


and apparently delivered to certain of the 


co-defendants, months f the application for the search 
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lerein were present on 
ises on December 18, 1975, upon information 
expert testimony will indicate 
combinations could have been made by 
f those substances and a conclusion 
substance would be made from a 
fact or 
At the statement in subparagraph 
affidavit for the applicatic 
"certain windows at 209 


are covered 


Ss not camninc 


the atements ji ! affidavit i: 
of the application for search warrant herein in reference 
to telephone records of three of the defendants (inclu ing 
) have little if any probative value in view of the 
dates when most of the phone calls were made in the absence 
of any information as to the content of such calls and the 


of the chemicals that may 


A-110 


AFFIDAVIT OF PAUL E. CHEESEMAN, ESQ., FOR 
DEFENDANT WINNER, IN SUPPORT OF MOTION 


have been ordered 
19¢ Sgro. v, v, 


an 


rovert 


‘ld be 
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to before me 


ad 


e 
> 
at 


a 
DRE 
c 


if] 
ooc 


* 


rhe SO 


o Ua tee 
Northern Distri 
Broadway 

Albany, New York 
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UNITED STA TRICT COURT FOR 
NORTHERN D OF NEW YORK 
UNITED STATES OF AMERICA, 

-against- Notice of Motions 
MARK MC DONALD. No. 76-CR-15 
CLERK OF THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK: 


UNITED STATES ATTORNEY FOR THE NORTHERN 
DISTRICT OF NEW YORK (A.U.S.A WILLIAM J. D YER) : 


SIRS: 

PLEASE TAKE NOTICE, that upon the indictment herein 
filed the motions with supporting papers and exhibits hereunto 
annexed, and all prior papers and proceedings heretofore had in 
connection with this indictment and related indictment CR No. 


Wra\. 
75-CR-166, the defendant “above-named will move this Court before 
HON. JAMES T. FOLEY, at the United State Office and Court- 
house, Broadway, Albany, New York, 


1976, at 9:30 ck in tl forenoon of that day or as soon 


* 
‘ 


thereafter as counsel may be heard, for the followi 

(1) An order, pursuant tc Rule 41(f) 
Federal Rules of Criminal Frocedure, controverting the search 
warrant herein and directing the suppression of evidence seized 


thereunder on or about December 1°, 1975, at 209 Wolf Road, 


Albany, New York, together with any and all other evidence and/or 


testimony obtained or discovered by the executing officers and 


NOTICE OF MOTIONS EFENDANT McDONALD 


exploitation of evidence and 
the course of the execut 
Said warrant; and for 
(2) An order, pur 

Federal Rules of Criminal Procedure 
real evidence, testimony, or other ; may be found, 
a hearing, to have been unlawfully 
seizure in the course of 
MC DONALD and the arrest > (OK LEE at premises Located 


at 169 Second Street, Troy, On or about December 19, 


1975, together with any . ad other evidence and/or testimony 


obtainea »%r discovered by the arresting officers and the Unite 
States .ttorney by exploitation of evidence and informat 
il ezgally obtained in the course of such arrest, s 
seizure; 
pursuant 
Procedure, 
minutes 
indictment CR. No. filed against defendant MARK 
MC DONALD, be dismissed, and an order dismissing the 
as jurisdictionally defective; and for 
(4) An Order, pursuant to Rules 7(f£) and 16(a) 
of the Federal Rules of Criminal Procedure, directing that the 


United States Attorney file and serve upon counsel for 
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MOTION OF DEFENDANT McDONALD TO CONTROVERT 
SEARCH WARRANT 


rT 
Visi a 


NORTHERN 


& LEVENTHAL, 
evidence seized in course 
and state law enforcement officers search warrant 
HON. JOHN H. SPAIN, Federal Magistrate, on December 
which directed a search premises located at 


Town of Colonie, Coun 


said search, 
Criminal Procedure; and 

Defendant further moves for an order corztr 
and quashing the aforesaid warrant; and defendant furthe 
in all similar motions directed against said warrant, 


sequelae thereto, made or behalf of defendants under 


CR No. 75-CR-166, d any other 


ESQ., submitted in support of said motion. 


Dated: Albany, New York 
March 10, 1976. 


ROV 


O CONT 


~_ 
+ 


1jM 


ENBL 


cS 


McDONALD 
ROS 


oa 


4 
* 
< 


OF DEFEND 
WARRANT 


7 
2 


MOTION 
SEARCH 


A-117 
IDAVIT OF PAUL R. KIETZMAN, ESQ., 


ENDANT McDONALD, IN SUPPORT OF 


2a mo ~~ mrinae oe 
MARK MC DONALD. 


sisted cies - atin 
STATE OF 
Pamrry 


TOMTOM NY 
SALI GMAN, 


Niel 


LEVENTHAL, 
MC DONALD. 


requested in 


I am 


Office in compliance wi 


pre-trial discovery, an nsp Lo investigative 


iS 


reports of the arresting officers grante 


States 


AFFIDAVIT 


~ 
aT 


S +} Ve 
aitnou 


manufacture and 
ederal stacute. 
repor 
iragraph 4 tnereof, 
t defendant MC 


"shared access 


defendants 


The investigati 
January 


vations th 2/16/75 two males 


ic 


"...-testatively identified as Yok Lee and MARK MC DONALL 


at the 209 Wolf Road premises i “"...let themselves 


i 


said dwelling. Onc vations will un- 


guestionably be introduced »fenc t establish joint 


‘“ ° 
> 


° 
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control of the premises and therefor his joint participation 


I~ 
> 


the enterprises allegedly undertaken there by the defendants 


named in indictment CR No. 75-CP-166. 
4. ke United States Supreme Court in Jones v. 
U. S., 362 U. S. 257, made it plain that a defendant charged with 
possession of an article of evidence or contraband has 
standing to challenge the legality of its acquisition. More 
generally, the Court held upon the issue of standing that the 
government may not have the benefit of asserting inconsistent 
rositions regarding possession of evidence or contraband and 
occupancy or control of premises. That is to Say that the 
government may not assert, in the context of a suppression 
motion, that a defendant lacks the requisite interest in 
eviuence or premises to confer standing to assert Fourth 
Amendment rights, and then in turn attempt to obtain a conviction 
at trial based upon chat very possession and/or control 
requisite to a guilty verdict upon a charge. Therefore, in 
view of the plain import and nature of the government's proof 
as hereinbefore set forth, defendant MC DONALD must be found to 
have standing to challenge the instant warrant. 

5. There are several defects upon the fact of 
the warrant and the application which deponent would call to the 


Court‘s attention. Firstly, Rule 41(d) provides that the 


warrant shall desianate a federal magistrate to whom the war- 
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rant shall begreturned. The instant warrant simply 


be made and the seiz 


fatal but merely an indication of the superficiality o 
government's attempt to comply with statutory and constitutional 
requirements 

6. Likewise, Rule 4l1(c’ mandates execution of the 
warrant during the daytime absent a showing of reasonable cause 
for the necessity of execution at other times. Here the affiant 
states in one breath that the precursors and suspected contraband 
was present at 209 Wolf Road in huge quantities and had been so 
present for upwards of eight cays. In the next breath the 
magistrate is asked to believe that a day-night warrant is 
imperative due to the "moveable nature" of the contraband and 
presumably the likelihood of its removal. In this and other 
respects, more fully delineated hereinafter it is plain that 
the magistrate in this case descended from a magisterial to a 

asterial function in signing the subject warrant. 

grossly conflicting allegations were overlooked in the grant 
of authority by magistrate Spain. 

7. As pointed out at length in the affirmation 
of David S. Michaels, Esq., in his suppression motion on behalf 


of defendant Yok Lee in indictment CR No. 77-CR-166 (which 


will be heard along with the instant motions) the standards for 
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probable cause differ ana are perceptibly more stringent with 
to possession of pro 
some 

criminal activity tl those standards applicable to possession 
of contraband. incipal difference, as it bears upon the 
cases at bar, is that 1 ition establishing probable cause 
that the "innocent" substance is present upon the designated 
premises it is also necessary to establish probable cause to 
believe that t! substance is intended for use in some criminal 
act. 

8. Here, obviously, the criminal act suspected was 
the manufacture of the controlled substances methaqualone or 
meclogqualone. It equally clear that the search did, in 
Fact, turn up substanti yua ie i substances. 
iowever, a search never be justifi by wh it turns up, 

suspicion i ¥ suspicion of wrongdoing, nor 

the utmost good faith belief of the affiant officers. 

short of the requisite r of probable cause can 
sustain a warrant. 

9. Mr. Michaels ennumerates at some length the 


reasons for his belief that the affidavit of Special Agent 


Tripp falls short of that quantum of probable cause spoken 


above. Deponent does not wish to burden the Court with an 


entire recapitulation of these reasons, but wishes only to 
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onsidered, as 
on 
Deponent would 
contained in paragraphs 
light of the information presented in Mr. 
mount to material misrepresentations of 
g upon issties highly germane to the determination 


of probable cause. ‘his being the case, the Court should not 


sustain this warrant irrespective of the cumulative affect and 


significance of other allegations in the affidavit. People v. 
N.¥. 2d 181; U.S. Marihart, F 2d (CCA 8 1974); 
- S. v. Bowling, 351 F. 2d 236; Armour v. Salisbury, 
6 1974); U. S. v. Harwood, 470 F. 2d 322 (CCA 10 
S LZESy 222k 5: SR (CCA 
The statement in paragraph 3(g) (2) 


affidavit to the effect that "...besides the manufacture of 
methaqualone and 

acid is in the manufactu 

veterinary products,” i ly highly 

in substance it is also wholly incompetent in 

the information double hearsay (having allegedly come 
chemist DeZan to Special Agent Sturrock and finally to Tripp) 


the conclusions and opinions expressed therein 4 


without any sembli > of qualification of the 
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his expertise in the 


and meclogqualone nor 


cannot accurately 
tion of this court 
a neutral and detached 


magistrate been 


2 


qualified ex; he si ificance of this portion of the 


hereinabove, 
inference of 
was crucial to th rm ion of probable cause. 
therefore, m I reluctance which many 
accused criminal to go 
in order to s t constitutional principle designed 
overt the warrant herein. 

Michael's research, 
her Court's decision 


972), and the 


umstances under which they 


A-124 
AFFIDAVIT OF PAUL R. KIETZMAN, ESQ., FOR 
DEFENDANT McDONALD, IN SUPPORT OF MOTION 


= 


Court suppressed the seized evidence. A ¥ Mi correctly 


points out, the accurate information p to the magistrate 


in the case at bar was, if anythi wl less incriminating 


that which the arresting officers in Failla possessed at the 
the defendant's arrest and which that Court found 
Clearly, the facts of this affidavi far short of 
those presented in U. S. v. Welebir, 498 F (CCA 4 1974) 
and in U. S. v. Martin, 509 F. 2d 1211 (CCA 9 1975). 
14. Again, deponent respectfully submits that this 
Court should not minimize nor lightly disregard the very real 
defects and factual shortcomings of the affidavit here 
challenged in an attempt to fit this case into precedent 
factual patterns under which warrants were sustained. In such 
a sensitive area of the law no encroachment beyond a prior 
decision should be undertaken without the most compelling of 
reasons. As the United States Supreme Court observed in 
w, 8s Bay Bee Be-Bs 6 33% 
practices get their first footing ... 
slight deviations from legal modes cf procedure." 
15. A further misleading aspect of Tripp's affidavit 
is paragraph "2", in its entirety, in which Tripp baldly asserts 
his belief that not only anthranilic acid but also methaqualone, 


meclaqualone, n-acetyl anthranilic acid, ortho-foluidine, acetic 
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anhydride, phosphoryl chloride, 
various chemicals and solvents, apparatus, 
manufacture and di 
meclogualone. These assertions 
upon any facts whatsoever presented in 
In fact, the only basis whatsoever for con- 
han anthranilic acid (a legally 
possessed I i be found at 
highly innacurate contents of subparagraphs 
once again underscoring the 
found therein. 
16. That Magistrate Spain relied heavily upon the 


aragraphs is evident from the fact that the second 


the warrant itse nay well render 
of subject matter. 


this Court is not now free to narrow the 


permissible scope of the warrant. The warrant stands or falls 


in its entirety and if it authorizes a search for items and 
instrumentalities as to which no probable cause was established, 
deponent submits that it is void. 

17. Again, as pointed out by Mr. Michael's 


affirmation, the facts contained in paragraph "3(f)" of Tripp's 
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significance which the affiant urges 
Deponent is informed and verily believes 
windows of said residence were "boarded up ind that the fact 
that defendant Lazarski may have chosen I nquestioned 
right to privacy with cardboard or venetian in some of 
his windows would have been rather more understandable had the 


a 


affiant bothered to inform the magistrate that 209 Wolf Road is 


located no more than 30 feet from a major six-lane thoroughfare 


on the west, and no more than 10 feet from a massive hotel-motel- 
restaurant complex parking lot on the south and east. The very 
idea that obscuring the windows of one's private residence could 
ever n any element of prol ause for government agents to 
search those premises is utterly abhorrent. This Court should, 
it is respectfully submitted, long ponder any holding in this 
case which countenances such an assertion. 
Much of the er information contained in 
is not only 
the premises to be searched, and scarcely even suspicious, but 
more importantly, the affidavit as a whole, even with the mis- 


representations contained therein, still fails to furnish 


probable cause to sustain the instant warrant. Deponent submits, 
therefore, that this warrant should not have issued and should 


now be controverted. 
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9. It scarcely need 
evidence against d 
the execution 
exploitation of the 
notable, Lazarski's 
must be suppressed as well by for 


Court's decisions in Silver-Thoirne Lumber 


S$. 38 (1919) and Wong Sun v. U. 


Sworn to before me this 
10th day of March, 1976. 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA 
MEMORANDUM OF LAW 
vs. 
Cr. No. 75=-CR-166 
PETER M, LAZARSKI, CRAIG L, NEWMAN, Cr. No. 7o-Ch-1> 


NEIL B. WINNER, YOK LEE and 
MARK MC DONALD, 


PRELIMINARY STATEMENT 


This Memorandum of Law is submitted in opposition to the 
defendants' motion to suppress evidence obtained as a result of 
the execution of a search warrant at 209 Wolf Road, Colonie, New 
York, on December 19, 1975. Inasmuch as the defendants have 
been charged with conspiracy to distribute methaqualone and 
notwithstanding Mr. Lazarski's apparent possessory interest in 
the premises searched and items seized, the United States does 
not oppose the claims of standing asserted by Messrs. Newman, 


Winner, McDonald and Lee. 


STATEMENT OF FACTS 
Since the District Court, in determining whether probable 
cause existed for the issuance of the search warrant, may consider 


only the facts within the four corners of the affidavit presented 


to the issuing Magistrate, Aguilarv. Texas, 378 U.S. 108 (1964), 


this Memorandum will se * forth only those additional facts which 
pertain to the execution of the warrant at the home of Mr. 
Lazarski on December 19. 1975, 

At approximately 3:45 a.m. on December 19, 1975, while in 
possession of a search warrant, Special Agents Lon Sturrock and 
Raymond Tripp, United States Department of Justice, Drug Enforce- 
ment Administration, knocked on the front door at 209 Wolf Ros 
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and in rai. 1 voices identified themselves and stated that they 


had a warrant. New York State Police Investigator Elliot and 
others were located at another entrance to the house and were in 
view of Sturrock and Tripp. There being no response from within 
the house, Agent Sturrock continued to knock and to shout his 
identity from his position outside the house. After Mr. Sturrock 
repeated the knocking for approximately two to three minutes, he 
and Agent Tripp heard movement or noises within the house. At 
approximately the same moment, Police Officer Elliot, hearing 
movement within the house, shouted "Police", When no one appeared 
at the front door, Agent Sturrock entered by breaking che front 
door with his shoulder. Sturrock confronted Mr. Lazarski and 


reannounced his identity and purpose. 


ISSUES 
I, Whether the affidavit presented to the Magistrate was 


sufficient to warrant a finding of probable cause for the issuance 


of the warrant. 


II. Whether the failure to respond to the Agent's knocking 
at the door of the premises end the announcements of identity 
and purpose warranted a forced entry under the provisions of Title 


18 U.S.C. Section 3109. 
ARGUMENT 


POINT I, THE AFFIDAVIT WAS SUFFICIENT TO WARRANT 
G OF PROBABLE CAUSE FOR THE ISSUANCE OF THE 
SEARCH WARRANT, 
A principal contention of the Defendants is that the affidavit 
in support of the search warrant is insufficient because it 
estadlishes, at most, that one precursor substance to methaqualone, 


that is, anthranilic acid, was present at 209 Wolf Road at the 


time of the application for the warrant. In this regard, defendants 
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rely on U.S. v. Failla, 343 7. Supp. 331 (W.D.N.Y., 1972), 

wherein the urt held that there was no probable cau.sr to 

arrest a def_ndant who (1) ordered and obtained a precursor to amphet- 
amine; (2) used another's name to place the order; (3) maintained 

a laboratory in his basement, and (4) was known to hive @ Ph.D 

in Chemistry. The Court found that ordering a single precursor 

to amphetamine may constitute a "red flag" to an alert agent, 

but that the totality of circumstances, which included ostensibly 
lawful activities, did not develop far enough to permit the dis- 
covery of circumstances constituting probable cause. 

With respect to the issue of precursors, and putting aside 
for the moment the probative enificance of the totality of suspi- 
cious and innocent acts, the United States contends that the 
affidavit recites sufficient information about precursors to 
warrant a finding of probability of the criminal activity allered 
in the affidavit. First, the affidavit established (3 (4)(b)(c)) 
that Craig Newman delivered by truck to 209 Wolf Road in Colonie, 
New York, 2200 lbs. of anthranilic acid. Second, the affidavit 
establishes (g(1)(2), that anthranilic acid, which concededly has 
lawful uses, is a precursor to methaqualone. Third, the affidavit 
establishes (g(1)) that to produce 7 -naqualone, anthranilic acid 


is combined with acetic acid or acetic anhydride to produce 


acetyl - anthranilic acid, which, in turn, is combined with ortho- 


toludine and chloryl chloride. ‘‘h: affidavit then establishes 

(para (k) ), that Craig Newman, whose phone was vad to call 

Conso Lab Supply Company, Whippany, New Jersey, in June and July, 
1975 (para J(3), obtained from Conso lab supply in May, 1975, four 
kilos of anthranilic acid, and on July or August 19, 1975, quantities 


of either, sodium, sodium acetate, and acetic anhydride; and, 
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further, ordered from Conso Lab Supply in June, 1975, 48 Kilos of 


ortho-toludine, 

While it is clear that the affidavit traces to (rsaig Newman 
the ordering or possession of all or most of the chemicals which 
are used in the manufacture of methaqualone, the defendants assert 
that such recitals are not probative because (a) the possession 
or ordering of other ingredients four to six months prior to 
the search constitutes stale information, and (b) the ordering 
or possession of other precursors are not shown to be directly 
connected with the premises searched. 

Although probable cause to justify the issuance of a search 
warrant must exist at t.e time of the issuance of the warrant, 
it is recognized that 

the vitality of probable cause canrot be quantified by 

simply counting the number of days oetween the occurrence 

of facts relied upon and the issuance of the affidavit. 

Together with the element of time we must consider the 

nature of the unlawful activity. Where the affidavit 

recites a mere isolated violation it would not be unreason- 
able to imply that probable cause dwindles rather quickly 
with the passage of time. However, where the affidavit 
recites facts indicating activity of a protracted and 
continuous nature, a course of conduct, the passage of 


time becomes less significant. U.S. v. Johnson, 461 
F.2d 255, 237 (10th Cir., 1972). 


Another Court, in U.S. v. Harris, 492 F.2d 1115 (3rd Cir., 1973), 


@leo ha. opined that staleness depends not so much upon the 
passage of time, but rather on the nature of the activity in 
question. This being the rule, the issue of staleness requires 
review on a case-by-case basis, 482 F.2d 1115, at 1119. 

As to the issue of staleness in the instant case, considering 
the number and amounts of precursors ordered, the identification 
of Newman as the party obtaining or ordering precursors earlier 
in time and on December 11, 1975, the frequency of phone calls 
placed to Conso Lab Supply Company and other laboratory supply 
companies from the phones of Craig Newman and Peter Lazarski over 


a period of months as stated in paragraphs J(1)(3), and the logical 
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tnference which m y be drawn from the factual showing in the 
affidavit that Newman possessed and/or ordered all of the 

essential precursors to Methaqualone, t.. United States submits 

thit the Magistrate properly superimposed upon the events 
immediately preceding the submission to him of the affidavit 

the factual information about prior activity such that he could 
conclude that it was probable in light of other recitals, dis- 
cussed below, that the anthranilic acid delivered to 20° Wolf 

Road on December 11, 1975, was to be used in the crimins.i uctivity 
alleged. Additionally, while the United States recog: es the 
inherent problem facing the District “Court in Failla, supra, wherein 
the possession of a single precursor was allegei as an element 

c robable cause, it is clear from those cases concerning unlaw- 
ful manufacture of narcotics that the Courts neither require 4 
showing that every essential precu~s~~ “hemical was on the pre- 
mises, nor require the United States to negate conclus aly the 
probability that the possession of such chemicals, which individually 
may be innocent substances, was non-criminal. See e.g., U.S. Vv. 
Noreikis, 481 F.2d 1177 (7th Cir., 1973); vacated on other 


grounds, as to one defendant, 415 U.S. 904, 1974); U.S. v. Moore, 


452 F.2d 569 (6th Cir., 1971); U.S. v. Smith, 4o9 F.2d 251, 254 


(7th Cir., 1974); U.S. v. Welebir, 498 F.2d 346 (4th Cir., 1974); 
U.S. v. Martin, 509 F.2d 1211 (9th Cir., 1975). 

The United States submits that the Magistrate's responsi- 
bility in reviewing the affidavit was to determine whether probable 
cause existed to believe that the criminal activity alleged, manu- 
facturing or attempting to manufacture a controlled substance, 
was taking place at 209 Wolf Road. In so determining the issue, 
the Magistrate was required to view the affidavit as a whole and 
to draw reasonable inferences from the affidavit ‘n light of his 


experience. Cf. U.S. v. Pascente, 387 F.2d 923 (7th Cir., 1967) 
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cert. den. 390 U.S. 1005; U.S. v. Melville, 309 F. Supp. 829 
(D.C.N.Y. 1970}. An examination of the affidavit's component 
parts reveal sufficient information which, viewed as a whole, 
warranted the finding of probable cause. First, the affidavit 
establishes that on December 11, 1975, Craig Newman obtained 

(para 3(a) ) 2200 lbs. of eanthranilic acid amused a pu.chase 
order in the name of Wilmington Farm Coop, 10 Bryant Hill Road, 
Wilmington, Vermont. Second, the affidavit (para i) avers that 
Wilmington Farm Coop, Bryant Hill Road is a fictitious address. 
Third, Craig Newman used a rented truck to deliver the anthranilic 
acid to 209 Woli Road, and, after unloading the 20 bags of acid 

at the premises, returned the truck to the rental agency. Fourth, 
the affidavit establishes that the resident of the house, Peter 
Lazarski, (paras 2, 3d, and k,) was employed as a chemical 
technician. Fifth, surveillance established (3f) that windows 
were covered with cardboard or by closed blinds. Sixth, the 
affidavit established that on December 11, 1975, @ car registered 
to one Neil Winner arrived at the premises (para 3(e)), and, 

(para 3(j)(2)), that from the telephone of Neil Winner there 


were calls to four chemical companies in July, 1975. Seventh, 


the affidavit established that on or about July 7, 1975, the BASF 


Wygndotte Corporation, New Jersey, (Ex B to affidavit) sold 

440 lbs. of anthanilic acid to a party acting on behalf of the 
Wilmington Farm Coop., Bryant Hill Road, Wilmington, Vermont. 
Regarding the foregoing, the Defendants assert (1) that the acts 
established by the affidavit are innocent acts and that the 
citizenry cannot be accountable to police officers who draw 
inferences within the context of their occupational purpose; 

and (2) that information about suspicious circumstances reported 


by the affidavit and credited to others is not demonstrated, 
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ask this Court to discard those facts in the affidavit which, 
wnen viewed on an individual basis, consist of innocent acts. 

It is well recognized that corroborating information in an 
affidavit for search warrant or within an arresting officer's 
possession, may be made up of innocent or lawful acts. Newcomb 
v. United States, 327 F.2d 649 (9th Cir., 1964), In Newcomb, the 
Court stated this proposition: 


The question is what probative force they (lawful 

or innocent acts) have; not individually, but 
collectively, and as they fit into the jigsaw pattern 
of the entire picture. Id, at 651. 


In Rubio v. United States, 404 F.od 678 (7th Cir. 
19 e cou stated, 


A probable cause conclusion may be drawn from the 
gestalt which a factual situation presents; that 
is, such a conclusion may be deducted from separate 
facts as they interrelate, even though such a con- 
clusion could not be reached if the separate facts 
were evaluated on an individual basis, 


In Martin, supra, the 9th Circuit said at p. 1213: 


We think that this is a case, like United States v. 
Patterson, 9 Cir., 1974, 492 F.2d 955, 057, in 
Which “[t!he succession of superficially innocent 
events had proceeded to the point ‘here a prudent 
man could say to himself that an innocent course 
of conduct was substantially less likely than a 
criminal one." 


In the instant case, having superimposed the recent information 


set forth in the affidavit upon the information that all or 

most of the precursors to methaqualone had been purchased or 

ordered by Newman some months before, the Magistrate could draw 

a reesonable inference that the anthranilic acid was to be used 

in an unlawful activity at the premises as alleged. The anthranilic 
acid was purchased in a suspicious manner, and delivered to a 
private dwelling bearing no apparent connection with a farm 
cooperative or commercial enterprise; the premises was the 


residence ot a chemist, whose phone toll records showed calls to 
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Conso Lab Supply Company, at which other precursors were pur- 
chased some mont..2: before; the truck in which the anthranilic 

acid was delivered was returned to the rental agency, giving rise 
to logical inference that the destination of Newman and the 
anthranilic acid had been reached. The inference is strengthened 
by the recited fact that the bags were not removed from the 
premises during surveillance. During surveillance, a third mrty, 
purported to be Neil Winner, entered the house, and his phone 
records showed calls to chemical companies. The windows of the 
house were covered by cardboard or blinds. 

In sum, viewing the totality of the circumstances, and 
considering the logical inferences, the Magistrate could reasonably 
find probable cause to issue a search warrant. The -uggestion 
of the defendants that other inferences could be drawn, such as 
the inference that delivery of anthranilic acid to 209 Wolf Road, 
could have been for the purpose of temporarily storing the sub- 
stance for later delivery to Vermont, overlooks the function of 
the Magistrate, who is not expected to reach for external facts 


and build inference upon inference to create belief or conclude 


nonbelief as to probable cause. Rosencranz v. U.S. 356 F.2d 


$10, 317 (ist Cir., 1966 ); Lee Theatre Inc. v. Virginia, 38 &. Ct. 
2103, 2104, (19683). Moreover, some of the very acts referred to 


as "innocent" or "innocuous," including "drawn blinds," have been 
recognized and listed as factors which may be considered in 
determining probable cause, See U.S. v.Smith, supra, at p. 254. 
With respect to the quality of the affidavit, defendants may 
assert that errors were committed in recording dates of phone 
calls or purchases, While typographical errors may occur, the 


conclusion or inference to be drawn from such facts should not 


be undermined if a sufficient basis for such conclusions still 
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exists. Absent deliberate misrepresentation, a warrant is not 
defective because of the presence of typographical errors, honest 
error, or erroneous facts which are honestly believed. See e.g., 
U.S. v. Thomas, 4389 F.2d 664 (5th Cir., 1974). As to the 
allegation that the information which affiant credits to third 
parties w’ » spoke to him or other agents is conclusory and not 
demonstra ly reliable, the United States points out that the 
affidavit is not based on information provided bo informers. 
Instead, hearsay is credited to specific persons or to police 
officers engaged in the cverall investigation. Consequently, the 
form and substance of the subject affidavit falls squarely within 
U.S. v. Ventresca, 85 S. Ct. 741 (1965). 

Finally, the United States requests that Court construe 
the affidavit in the context of the judicial policy which favors 
search warrants. In Ventresca, the Supreme Court wrote: 

where circumstances are detailed, where reason for 

crediting the source of the information is given, and 

when a Magistrate has found probable cause, the Courts 

should not invalidate the warrant by interpreting the 

affidavit in a hypertechrical rather than a commonsense 

manner. Although in a particular case it may not be 

easy to determine when an affidavit demonstrates the 

existence of probable cause, the resolution of doubtful 

or marginal cases in this area snould be largely deter- 

mined by the preference to be accorded to warrants. 380 


U.S. at 110. 


In this Circuit, the Court of Appeals has reiterated the principle 


of the Ventresca case in U.S. v. Freeman, 35% F.2d 459 (1966), 


cert. den. 385 U.S. 882. The Court added, at 461, 
The standard to be used in reaching a determination must 


not be so stringent nor so technical as to discourage 
the use of search warrants. 


POINT II: THE ENTRY OF THE PREMISES AT 209 WOLF 
ROPER 
Under the provisions of 18 U.S.C. 3109, an affirmative 


refu.ul of entry is not required prior to forced entry. The 
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Court of Appez for this Circuit held in United States v. Viale, 
312 F.2d 595, (1963). at page 602 n. 6, thatforced entry by 
Federal office~s with a warrant was proper when they stated their 
purpose, waited a minute or two, and heard no answer or movement 


within. Other Circuits have also permitted forced entry after 


an "implied refusal." See U.S. v. Auguello, 368 F.2d 694 (3rd 


Cir. 1966); U.S. v. Pratter, 465 F.2d 227 (7th Cir., 1972). 


As to the entry occuring in the nighttime, see Gooding v. 
United States, 94 S, Ct. 1780, (1974), wherein the Supreme Court 
reviewed the standards for nighttime searches with warrants in 


narcotics cases and concluded, inter alia, 
that 21 U.S.C, Section 879 (a) requires no special showing 
for a nighttime search, other than a showing that the 
contraband is likely to be on the pregerey or person to 
be searched at that time. ID, 1794, 


CONCLUSION 


In accordance with the foregoing the United States requests 
that the Court deny defendants' motions to (1) controvert the 
search warrai.c and (2) to suppress evidence obtained as a result 


of the execution of the warrant. 
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THE COURT: I intend to conduct this 

formal manner. 

MR. JONES: Your Henor, everyone is here in 
the building, sir, and will be in shortly. 

THE COURT: Mr. Dreyer, I think that we 
should first go to the motions, unless there is 
some agreement on them, because we iave a great 


number of motions with all kinds of subdivisions 


and a great number of attorneys here. 


First, I think that the Clerk should take 
all of the appearances. 

For the Defendant Mark McDonald, please? 

MR. KIETZMAN: I am Paul Kietzman, of 
Rosemblum and Leventhal, and the Defendant will 
not appear here this morning, and I do have an 
Affidavit especially waiving 
here this morning. 

MR. JONES: I am E. Stewart Jones, for 
Defendant Lazarski. 

MR. SHANLEY: I am Donald Shanley and I 
represent the Defendant Newman, who is in person 
in the courtroom. 

THE COURT: Is your client present, Mr. 

MR. JONES: Yes, with his mother and f 


MR. SHANLEY: Mr. Newman is present 
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and associated with me is Mr. Weisman, Herman 
L. Weisman from New York City. 

HERRICK: I am Steohen 
Counsel for Mr. Winner, 


present here today. 


THE COURT: Ho 


Oresent 


see what agreement 


there is here. 

First, an 
the Court, and maybe Mr. Dreyer will agree to 
about the change of bail posting. 

MR. DREYER: Yes. The last time the Def 


ants appeared in Court, the Government agreed 


| 
1t, 


nd-| 


tha 


all of those Defendants other than Mark McDonald 


would be released on the same 
Craig Newman has been previously 
Accordingly we consented to 
a 10 percent deposit. 
THE COURT: And do you have 
MR. DREYER: Yes. 
I will sign it and 


Clerk. 
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The Order is for all of the Defendants, I 


| 
You gentlemen may have copies of this, that 
{ has been submitted to me whereby your experts 


can inspect and examine the quality of this 


controlled substance, and you are to get your 
experts at least five, and not more than seven 


ounces of the alleged -- how do you pronounce 


that? 
ee | MR. DREYER: I believe it is methaqualone. 


THE COURT: Do you all agree that I sign 


this Order? 


THE CLERK: I believe it is unanimous, your| 


Honor. 


from Mr. Dreyer over the week-end, and I think 
that the important part of this Affidavit, I | 
think that you all have copies of it, don't you?} 


q 
{ 
" 
\ 


15 THE COURT: I read the memorandum of law 
| 
| 
| THE CLERK: Yes, they were all provided 
today. 

THE COURT: He agrees, the United States 


» 


consents to a severance of Mr. Lazarksi's trial 


i 
43 from the trial of all of the other Defendants. | 


yr 


4 I assume that this meets with your approval? | 


MR. 


KIETZMAN: No, your Honor, I would 4 
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consent for the purposes of conducting this 
hearing that the Defendant McDonald participate] 
by myself, and that I would not withdraw my 
option to Mr. Dreyer's motion to consolidate mr] 
McDonald's indictment. He, as you know, is 
indicted separately from the others and I would | 
consent to submit on my papers, and I don't 
wish to argue, but I would not wish to withdraw! 
my option of being tried with the others at 

this time. 


THE COURT: I understand that, but 


the severance of Lazarski would take it 
the trial. 
MR. KIETZMAN: I don't object to that. 
MR. MICHAELS: We have no objection to 
that severance of the Defendant Lazarski, 


your Honor, but in the matter of similar to tha 


presented by Mr. Kietzman, we also don't oppose | 


the sonsolidation of the separate indictment 
of Mr. McDonald. 

THE COURT: Who do you represent? 

MR. MICHAELS: Yok Lee. 

THE COURT: I have reac the papers and I 


am experienced with the law of consolidation 


and enjoiner, and I am going to grant the 
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motion to consolidate. That means that 
held that there will be a severance c 
but a consolidation of all of the trials. 

is McDonald with the other Defendants, except 
Peter M. Lazarski. 

And now you need an Order, and maybe you 
should have one. 

MR. DREYER: We prepar Order. 

THE COURT: This is going to be a 
complicated record. 

MR. DREYER: We will submit an Order. 

THE COURT: Is there anything else, and I 
will ask Mr. Dreyer first, for which there is 
agreement here? 

MR. DREYER: I think that we have exhausted 


the agreements, your Honor. 


However, there is one matter that we can 


take up first, I believe, and that is the question 


of whether or not to defer the question of the 


admissibility of Mr. Lazarski's statements to a 


future time, namely, until his trial, since the 
Court has alread ruled that his case will be 
severed from the trials of the others, and the 
Government so moves at this time to defer any 


hearing on that issue until the time of Mr. 
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Lazarski's trial. 


THE COURT: Didn‘t you file a separate 
Affidavit on that? 

MR. DREYER: Yes, your Honor. That we filed| 
and provided to the Court this morning. 

MR. JONES: I realize that this is consistent 
with the policy in this Court, Judge, but I would 
ask that the hearings and the trial not be piggy- 
backed to the extent that Mr. Lazarski's right 
to a fair trial, an adequate opportunity to pre- 


pare and review the evidence be jeopardized. I 


don't want to come in here and pick a jury in the 

morning, and have the hearing in the afternoon 

and start the proof the following day. | 
MR. DREYER: We would agree to that. 


THE COURT: I don't know where the cases will 


be tried. Do you have a question here of local 
publicity and all of the reporters are here today?| 
Maybe you would like to try the cases in Syracuse 
or Auburn? It is a fair distance from here, and 
maybe they didn't read about it. 

MR. JONES: That all depends on the Judge. 

THE COURT: I don't know who it will be. But| 
I think that I will do that. I will defer it 


because according to our practice we try to give 


cee es a A LL LL LLL LLL LLL 
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enough time before the starting of the trial, aiid 


the main reason tor that, as you know, is that our! 


witness are congregated, and it has worked well.| 


MR. JONES: I have no quarrel as long as I 
and Mr. Lazarski are not prejudiced by the pro- 
blems of a hearing and the trial. 


THE COURT: You may need an der here. 


‘ 


MR. DREYER: We will submit an Order on that. 


waa 


THE COURT: I will grant that 


MR DREYER: The second order of business 
concerns the Search Warrant and the Affidavit for 
the Search Warrant, and the Government has con- 
ceded that all Defendants have standing to 
challenge the validity of the Search warrant. 


Now, the Government takes the position that 


if the Search Warrant is controverted, that the 
Government will not be in a position to move 
forward so we think that this ia an appropriate 


time to consider the Afiidavit and the qual 


of the Search Warrant, that is this afternoon. 
Mr. Michaels and the other Attorneys have 

informed me that there are two witnesses present 

for the Defendants to testify on the Affidavit 


~ 


in support of search. 


Accordingly we would move to consider those 
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witnesses first, and then move ca to other 
matters which appear in the motion papers of the 
Defense Counsel, and the United States thereafter, 
after they have completed “heir testimony. 

THE COURT: Well, I would much rather get 
into things that are common instead of getting 
into the Search Warrant question. I have had 
experience with Search Warrants. The discovery 
proposition is involved because your memorandum 
of law is quite elaborate on discussing that. 
would like to find out why the Defense Attorneys 
aren't satisfied, and maybe they are satisfied 
now. 


MR. KIETZMAN: We have not had a long enough 


time -- I personally have not had enough opportu- 


nity to review his papers to be in a positicn to 
determine whether we are satisfied or not, and I 
would request -- perhaps the other Attorneys 
would join me in that feeling. 

I have had the Affidavit and the memorandum 
of law, and the exhibits annexed for a period of 
no longer than an hour and a half now, and that 
has not given me sufficient time to compare that 
with my requests, and it may be that I would have 


no further requests for discovery, but I <an't 
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) 


determine that at this time. 

THE COURT: Mr. Jones? 

MR. JONES: Well, we will all have to ome 
back here tomorrow morning. have had no 


opportunity. 


THE COURT: It is quite detailed, and our 


policy of our prosecution, particularly Mr. 


Dreyer is to open up, and give most of the 
particulars of this trial. 


I will allow you time to look it over. 


MR. JONES: About one o'clock this afternoon. | 


MR. SHANLEY: The same thing, your Honor. 
I got it about 1:00 or 1:15 this afternoon. 
MR. MICHAELS: I received the papers at 9:30 


this morning. I have nid a chance to compare, 


but I have not yet had an opportunity to confer 
with the other Attorneys with regard to the 
matters which ap «ar to remain outstanding and 
in controversy. Accordingly, I would like to 
reserve the opportunity to reply with regard to 
those few specific r« aining areas. 

MR. HERRICK: I received Mr. Dreyer's papers 
this afternoon and there were a few items that 


he said were not available or not known at this 
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time, and I would also request either tomorrow 
morning or until the return date of this 


proceeding to respond. I don't know whether they 


are worthwhile in pressing. I think that every- 
body has been covered, but I am not sure at this 
time. 


THE COURT: It is difficult for me to find 


the time -- there is a jury trial on, and the 
lawyers have been trying for three days, and 


they are from Washington and Chicago, and witnesses 


| 
: i 
are coming from all over the country, and so, Mr. | 


Jones, I know that you are busy in a trial on 


another case and is tomorrow the only free day 


that you have? 


MR. JONES: Yes. We are off until Wednesday 


morning at 9:30. 

MR. DREYER: The Government is also ina 
position to call a chemist tomorrow at nine 
o'clock in the morning, if that need arises, 
United States Government chemist, and we have 
not made that decision yet, and if we can work 
it in tomorrow -- 


(Interrupting) No, I 


/ 


-- 


to start early tomorrow morning, but 


to another appointment and I do not know if 


a 
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make the time. 9:30? will see what we can do. 


I will let you lawyers read all of this discovery 


things overnight, and decide what you want to do. 

| 
| 
| 
} 


MR. MICHAELS: There are tw expert witnesses 


present on behalf of the Defense who have come 


| 
mcre than 200 miles to be here today. I wonder | 


whether it might be ¢ to take their 


t-stimony, and then i he C insufficient 
time to proceed to other questions related to the 
Warrant, that we might then defer it so that the 
experts that have to return to other commitments 
might be allowed to do so. 

THE COURT: Well, are they here on the Search} 
Warrant proposition? 

MR. MICHAELS: Yes. 

THE COURT: And how many witnesses do you 
intend to call? 

MR. DREYER: On the issue of Searc 
Warrant, we have some witnesses concerning 
execution of the Search Warrant, and then 
intend to call a chemist in the event 
Government feels that it is necessary 

for nine 


tomorrow morfing. 


“iR. JONES: 


The Search Warrant 
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critical issue in this case, Judge. 

THE COURT: I sense that. I have gone over 
the papers carefully and read the case, and I 
think that the motion dismissing the indictment 
of Mark McDonald is denied. That is under our 
ruling case law. 

This should also be put in your blanket 
orders. 

There is a motion to dismiss on behalf of 
the Defendant Winner, and I deny that notion. 
think that they are the only motions relating 
the indictment as far as dismissing it. 

MR. MICHAELS: The Defendant yok Lee's 
position on inspection in this is with regard 
the ground that there is undisclosed hearsay, 
and that was a moticn on behalf of the Defendant 
Yok Lee. 

THE COURT: What is your grounds to inspect 


indictment, did you say? I didn't understand 


MR. MICHAELS: Inspection of Grand Jury 


minutes under the controlling cases of U. S. 


to our contention, which we believe that we have 


established primarily as to the undisclosed 
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| 


| 


i 
against Seppa, and U. S. versus Maderus as regards | 
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l hearsay being provided to the Grand Jury as if 


| 
| 
" were a witness' testimony. | 
THE COURT: No, I deny the motion. I think 
4 that the law is quite settled on that, and the | 


- incompetent evidence, and so forth before a 


Grand Jury does not disqualify the indictment, it- 


6 

- self. 

3 | I think that we should direct our attention 
I 

9 | now to your Search Warrant proposition, because 

10 i upon that hinges, as I view it, the whole case, 

11 ; If they don't have that upheld, then everybody 

12 can go home. So how do you want to proceed on 

13 | that? You all have motions on it. 


Mr. Shanley, do you have a motion? 


c | MR. SHANLEY: Yes, similar. 


MR. KIETZMAN: Might I suggest that we have 
discussed, among the Attorneys and with the 


18 Government, the burden of going forward, as well 


as the burden of proof in this matter, and the 


Defense Attorneys, I believe, had decided that 


logic would dedicate that we get into the truth 
and materiality and sufficiency of the allegations;| 


of the Search Warrant before the matter of 


execution, and we would consent that the testimony! 


of any executing officer be held in abeyance until] 
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we got an opportunity to introduce our expert 
testimony. 

I think that that was it. 

MR. MICHAELS: Yes. 

MR. DREYER: We agree with that. 

THE COURT: That might be helpful. 

We will take a 15 minute recess, and see if 
you can work out how you want to present this. 

How many witnesses are you going to call 
this afternoon? 

MR. MICHAELS: Two witnesses that will be 
called by the Defendants, your Honor. 

THE COURT: And, Mr. Dreyer? 


MR. DREYER: If we have time, your Honor, 


we will call Mr. Sturrock who cannot only testify 


to the execution, but other matters raised by 
other motions, namely an arrest of Yok Lee, and 
the seizure of certain evidence at the home of 
Yok Lee and Mark McDonald, and then in the 
morning we can -- 

THE COURT: (Interrupting) Well, that takes 
care of the rest of the day on them. 

MR. DREYER: That will fill up iay, and we 
can call the Government chemist. 


THE COURT: You cannot fill up 
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tomorrow because we have a trial gcing on. 

Now, we will take 15 minutes. 

THE CLERK: Court stands in recess for 15 
minutes. 

(After a short recess the proceedings were 
resumed.) 

THE COURT: Have you reached any agreement 
on how to proceed? 

MR. DREYER: Yes. First, we request that 
the Clerk hand up to the Court the Affidavit 
in support of Search Warrant, and the Search 
Warrant, itself, and then Mr. Michaels will pro- 
ceed with the format. 

MR. MICHAELS: As the Court is aware, there 
are two expert witnesses who will testify in 
Support of the Defense motion to controvert the 
Search Warrant. 

With particular specifity, your Honor, the 
testimony here relates to Paragraph 3(g) of the 


Affidavit, in the application for the Warrant, 


and specifically Paragraph 3(g)(1) and then 3(g) (2] 


which we believe goes directly to the question of 
the inherent probability in this matter. 
Our first witness is Dr. Frank Soa. 


That particular section, the subparagraph 
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we would like to note is located on page 4 of 
application fo~r the Warrant herein. 
FRAN K SOA, 
called as a witness, having first been duly sworn, 


was examined and testified as follows 


THE COURT: We have the Warrant and the 
Affidavit? 

THE CLERK: Yes, sir. 

THE COURT: This is what you are referring 
to, Mr. Michaels, the Warrant and the supporting 
Affidavit? 

MR. MICHAELS: Yes, and particularly to 
Paragraph 3(g)(1) and (2) of the supporting 
Affidavit, and that is page 4. 


THE COURT: All right, you may interrogate 


DIRECT EXAMINATION 


BY MR. MICHAELS: 


Q Dr. Soa, because we are calling upon you as an expert 


witness, I would like to ask you first: State your 


credentials as a chemist, and as expert in the lawful 
uses of the substance anthranilic acid. 

I graduated from the University of Notra Dame in 1930, 
and received a Master's in 1931 and a Doctor of 


Philosophy Degree in 1933. 
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And were each of those degrees in chemistry? 
Yes, they were. A major in organic chemistry, anc a 


minor in physical chemistry. 


At the end of receiving my Doctorate, I taught 
at the University of Notra Dame, and in the graduate 
department of che: istry and the undergraduate depart- 
ment. 

During this particular period, subjects that were 
of interest, I believe in this particular case where 
I taught advanced organic chemistry and dye chemistry. 
And do those fields of chemistry which you have 


taught, and particularly the field of dye chemistry, 


do they have involvement concerning the chemistry and 


uses of Anthranilic Acid? 

Yes, Anthranilic Acid is used as a means, as a root 
to prepare various important dyes such as indigo dye, 
and it is also used for preparing certain so-called 
hazel dyes. 

I want to get back to the question fo the uses of the 
substance, but let me continue on your credentials. 
Have you also published articles in technical journals 
on chemistry subjects related to this and other 
related fields of chemistry? 

Yes, I have. I published 38 papers, and scientific 


journals, and I have over 150 patents in the United 
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States, and in a combination with United States and 
foreign patents. 
Are you familiar with the professional and chemical 
literature with regard to the subject of Anthranilic 
Acids and related substances? 
Yes, I am. I might even add that actually one of the 
oublications that I referred to dealth directly with 
Anthranilic Acid. I had studied, I think it was in 
about 1936 or '36, I had studied the application of 
Anthranilic Acid and compared its rate of application 
with an isomeric material. This work was later 
published in a book on newer methods for organic 
synthesis. 
MR. MICHAELS: If there is no voir dire, we 
will proceed on to other matters. 
MR. DREYER: We stipulate as to Mr Soa's 
qualifications. 
THE COURT: All right. 
DIRECT EXAMINATION (CONTINUING) 
BY MR. MICHAELS: 
Q Dr. Soa, Iwant to ask you a series of questions 
about the substance Anthranilic Acid, and its uses. 
First let me ask you what the true chemical name of 


this substance 1s? 


well, Ortho-Amino-Benzoic Acid. 
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l Q Spell it. | 
. 7 , . | 
9 A O-r-t-h-o--A-m-i-n-o--B-e-n-z-o-i-c Acid. | 
3 Q Dr. Soa, is Ortho-Amino-Benzoic Acid an organic | 
4 chemical? | 
: | 
5 aN Yes, it 1s. | 
a 
6 Q And is it within the family of organic chemcials 
7 that > e derivatives of Benzine and Benzine rings? | 
} 
! 
8 | A Yes, 1t 1S an aromatic compound, 
9 | Q And can you tell us -=- excuse me? 
| 
i0 § A I felt I did not quite answer it exactly right, which 
! 


ll | of course, puts it into the organic chemcial area. 


12 Q I see. Can you tell us, sir, whether Anthranilic 


Acid is a e'*bstance of limited utility, or one that 


can be used to make or manufacture a wide variety of 
different substances? 
It can be made and used to prepare a wide variety 
17 of organic chemicals. 


Thank you. I want to ask you about that in more 


detail in just a moment. But first, I want to show 


you page 4 of the Affidavit in application for Search 


Warrant in this matter, 


and I want to direct your 


attention particularly to Paragraph 3(g) (2), which 


y 


23 states as follows, and I quote, Besides the manufac- 


ture of Methaqualone 


and Mecloqualone, the only other 


uses for Anthranilic Acid is in the manufacture of | 
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analagist drugs and certain veterinary products, 
I want to direct your attention to that 
subparagraph (offering), and I want to ask you whether 


in your opinion, that statement is true or false? 


That statement is incorrect. 


And in stating that that statement 1s incorrect, can 


you inform us please of what the basis for your 
Opinion is? 

Well, for one thing, Anthranilic Acid is used in 
various large quantities to prepare dye chemicals, and 
dye compounds. | 
| 
Is that the largest use of Anthranilic Acid, by volume?j 
Yes, it is one of the largest uses of Anthranilic 

Acid. 

And what dyes is it used to manufacture? 

Well, one of the early and very important dyes was 

a group called the indigo dyes, which are very staple 
and substantive, and it is also used, of course, to 
prepare hazel dyes, and certain other ‘ of vat dyes. 
Excuse me, just a moment, please. 

Yes. 

And included within the list of particular dyes which 
Anthranilic Acid is used to manufacture would be 
violet, scarlet, and ind&nthrene, and lacrid, and red 


aline, and a series of other dyes? 
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on ——— 


Yes, I believe that all of those are included, 

Well, are those dyes widely used in lawful comm 

Yes, they are. 

Widely used to dye fabrics such as wool 

fabrics? 

wool, and cotton, and synthetic 

means. 

And in your opinion there would 

likelihood that the i and blue ti 

at the moment would have been dyed jerivative 


of Anthranilic Acid? 


It is possible. 


what are the other major uses, and by major, I mean 


uses consuming a substantial volume of this substance 
in lawful commerce? 

One area is in the preparation of saccharin, which 1s 
a sweetener and sugar substitute. 

And is that a very substantial use? 

Yes, it is. It is a large amount of 

is used, and there 1s a con quantity, quite 
a large quantity of saccharin made through the root 
of Anthranilic Acid. 

And is there any other major use for Anthranilic 
Acid, and by major or general use I am referri 


volume consumed? 
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Yes, there are a number. One is an anti-oxident, which 
| 

has found considerable use in oils, lubricating oils, 

and to cut down the oxidation which, of course, cuts 

down on the life and increase corrosion on engines 

and things of that kind, plus 

(Interrupting) Excuse me for interrupting, but would 

that refer to a lubricating oil such as I would find 

in my car? 

Yes, it is used there, but along with that, I was going 

to explain that it is used to a very great extent on 

vegetable oils, to keep them from becoming rancid. 

It is also used on fnod materials or agricultural 


products to prevent S-ollage, as an anti-oxident? 


What are the other uses of this -- excuse me, withdrawn 
Would you say, Dr. Soa, in your opinion, that 


between the use of Anthranilic Acids and the 


Yes, if is: 


manufacture of dye, and its use in-the manufacture of 
saccharin, and its use as an anti-oxident, that those 
three items together in fact make up a majority of 
the use of the substance? 

No, question about it. 

What are the other uses of this subject? 


Well, it has been used in many, many different areas. 


For example, in the steel industry, they have used 
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I 
Anthranilic Acid when they remove scale. what soa 
there is in removing scale from steel you use a rather | 

{ 
strong acid. Anthranilic Acid is in a group which 


steel. It has been used as an additive to stabilize 


and particul- 


4 has a tendency to retard the corrosive effect on the 
| such polimeric material as polyethylene, 


arly in stabilizing -- toward light. 


A lot of these various polimeric materials, when 


exposed to light have a tendency to change colors, and 


This has a tendency to 


sometimes actually degrade. 
stabilize such activity as that. 
And the polimeric suostance is a complex compound? 
Yes. 


In general use? 


Oh, yes, yes. 


Is it a substance also used as a fungicide? 


17 A Yes, it has been used as a fungicide in a number of 


I have even nade. fungicide 


applications. 
19 Q Is it used az an insect repellant? 


90 A There have been some -- there have been some examples 


that + have seen listed in the chemical literature 


where it has been used as an insect repellant. 
93 Q Is it used in the chemistry of Alcyd Resins? 
24 A Yes, to some extent in that particular case as an 


95 additive. Primarily for heat stabilization. 
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l Q Is it used in the manufacture of modifers and sufactorg? 
| 

¢ 9 A Yes, surfactors is a very important, very important 
3 and a very great use and a very large use, as a wieeal 
rt of fact. | 
s Q What is a surfactor? | 
6 A That is a compound or coiposition which we add to a | 
7 solution, and lowers the surface tension of that 
8 particular solution, which means this: That the 

7 oi substance will be wetted more readily by the use of 

10 that particular surfactor. 
1] Q Is that perhaps why this substance is used in marine 


12 anti-fouling paints? I will withdraw that question 


a substance used in 


if it is not clear. Is it 


paints? 


15 A Yes, it is. It is used in paints, yes, and it has 


16 been used in paints to help to cure, to shorten the 
17 time of cure of the finished coating composition, 

particularly. 
Is it also used in the creation of perfumes and 
artificial flavors? 
Yes, it is. The ethers, particularly ethers have 


Anthranilic Acid. 


to 
— 
SSS SSS SE: 
» 


3 Q That is a variation, more or less? 


Well, the ether is a reaction prod.-t between 


Anthranilic Acid, a combination of a group of 
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Anthranilic Acids, and by the elimination of one molecul 
of water you arrive at a compound called an ether. 
These materials have desirable aromatic properties, 
and depending upon the alcohol used, the properties 

of the finished material varies considerably. For 
example, ethyl, let's say Ethyl Anthranilics have been 
known to be used as a flavoring materi ; flavor 
material. It has a light aroma, ;z menthol has been 
used both as grape and orange. 

Also in pepperment flavor, too? 

Yes, that is right. 

Now, is the reason for the diversity of 

substance the fact that it can serve other than as 


an acid or a base? 


It contribute a great deal to its versatility, yes. 


And it is a substance which is versatile because it 
can act in entirely opposite matters, depending on 
circumstances, is that correct? 

It can act as an acid, or as a base, yes. And these 
materials are known as Amphteric compositions. These 
are compositions that have the ability, if you want 
to use it, to function either as an acid, or as a 
base. 

All right, Doctor, up to this point I have asked 


about the commercial uses, that is those uses of the 
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substance which large scale, economically 
practical uses. 

But I want to ask you about whether this substance 
has, in fact, research uses beyond those uses specified? 
Well, I would say that it has many. 

In fact, isn't it true that this is a substance which, 
in research, or exploratory use, because of its 
particular versatility could have hundreds of uses? 
Yes, it could. 

I want to direct your attention to Paragraph 

and ask you whether, in your opinion, 

paragraph which states that the substance has, in 
addition to two prohibitive uses, only one other use 
and all they specified as being pharmaceutical. And 
I want to ask you whether Paragraph 3(g)(2) omits the 
vast majority of the uses of this substance? 

Yes, it does. 


And in fact, is it true that those three uses taken 


together by volume make up only a small minority of the 


uses of this substance? 

You are .eferring to -- 

(Interrupting) The three uses specified in Paragraph 
3(g) (2)? 

Yes, relatively small volume, yes, sir. 


Thank you. I want to direct your attention to 
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Paragraph 3(g)(1) if I may borrow that for a moment. 
It says, “Anthranilic Acid is a precoursor to 
Methaqualone or Mecloqualone. That is Anthranilic 
Acid is combined with Acetic Acids --" and that is 


vinegar, isn't it? 


Vinegar is three percent, two o~ three percent 

Acetic Acid. 

"It is combines - Anthranilic Acid is combined with 
Acetic Acid or Acetic Anhydrate and which when combined 
with Ortho-Toludine, or Chloryl Chloride, which is 
spelled c-h-l-o-r-y-l c-h-l-o-r-i-d-e, and heat is 
applied, produces Methaqualone, period.” 

"“Ortho-Chloroaniline and a reagent can be combined 
with Acetyl Anthranilic Acid, a similar process, to 
produce Methaqualone." 

That is the paragraph that I want to ask you 
about, Doctor, and let me ask you whether, in your 
opinion, that paragraph is true or false (offering) ? 
That is Paragraph 3(g) (1). 

Yes. 
And is it true or false? 


Yes. Well, there are a number of false parts in here. 


All right. In fact, would the reactions specified in 


Paragraph 3(g)(1) work? 


For the first part, which refers to Anthranilic Acid 


U.s. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


Soa - direct 


combined wi - action to give Acetate, and Acetic 
antri -- product is in the -- I am sorry. When we 
combined with Ortho-Toluidine, and Chloryl Chloride, 
and heat is applied, produces Methaqualone? 
Yes, is that true or false? 
That is absolutely false for the very simple reason 
that there is no such cumpound. To the best of my 
knowledge, and I have been in this fie for long 
time, there is no such product as Chloryl Chloride. 
And for that reason, in the line up here it is 
unless one of the main ingredients to ca oduce 
Methaqualone, 
Is it a further basis for your opinion with regard 
to the truth or falsity of Paragraph 3(g)(1) that in 
fact, that in fact, Ortho-Chloroaniline cannot be 
used to make Methaqualone? 


It cannot be used to make Methaqualone. I think that 


it is important that those words be very carefully 


specitied here. what this says here is that Ortho- 
Chloroaniline, and the reacting can be combined with 
-- and the Anthranilic Acid. 

Is that a typographical error? 

I think it is an error. 

Is there such a thing as Acetyl Anthracilic Acid? 
No, I think it is a typographical error. But the 
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] real error on that is that a similar process to 
) produce Methaqualone and Methaqualone does not use -- 


3 does not use Anthranilic Acid to produce that particular 


4 product. 

5 Q Thank you. So it is then your testimony that Paragraph 

6 3(g) (1), as well as Paragraph 3(g)(2) is completely 

7 false? 

8 A Completely and inaccurately false. | 
9 Q I want to ask you a series of questions with regard to | 
10 practices in the chemical profession, and in the 


ll f development of new chemical products and processes. 


12 | Particularly I want to ask you whether secrecy is a 
i 


common practice among persons in the chemical profes- 


14 | sion, within lawful commerce, of coursc? 

is | A Yes, it certainly is. | 
16 Q And why is that? 

17 lA Well, for the very simple reasons that usually you 
18 have invested a fair amount of time, and perhaps money 


in developing a particular product or process and the 
people try to pick those things up at no cost to 
themselves. 


In other words, for competitive advantage within lawful 


to 
to 
—D 


commerce? 


24 A Yes, and for protecting your own self from the point 


of view of obtaining a patent, after which you have 
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your protection. 


All right. Is secrecy a common practice within the 


chemical professions so that it is virtually a standard 


operating procedure in some ways? 

Yes, it is. 

And does that extend not only to keeping secrets from 
one's competitors, but to keeping secrets from one's 
own associates and employees? 

That happens in a reasonable number of cases. 

For example, with regard to the kind of secrecy that 
would be a common practice within the chemical 
professions with the use of code names, or unidentified 
chemicals be common? 

Yes, I have seen that happen many times. 

Would chemicals often be identified by numbers, or 


by names other than their own accurate names? 


Would the labels commonly be removed? 

Yes, well, removed and replaced with something else. 
With some identifying label? 

Yes, 

But with the label identifying the substance often 
removed? 

Yes. 


And do you know of examples where in the course of 
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commerce and in the competitive advantage, because of 
secrecy that you specified, goods are shipped first to 
one place, to a depot, amd then picked up and trans- 
shipped so as to conceal from one's own employees, not 
only what the product is, but where it comes from? 
Yes, I can give you a first-hand example of thac. 

I know of one case where my client did exactly this 
and carried on this type of operation in order to 
protect the things that we were ‘*eveloping during that 
time. 

And is that especially in the case of developing ne 
products and new processes? I: the secrecy especially 
likely in developing new products and new processes? 
Yes, it is. 


And is industrial espionage in fact a common practice 


in developing new chemical prcducts? 


I beg your pardon? 

Industrial espionage, stealing one competitor's 
secrets a common practice? 

Well, it happens many times, I w'll say that. 

Well, is it sufficiently commo. so that it would be 
virtually standard operating procedure for anybody in 
this field to take counter measures against the 
possibility of that? 


Yes, they do. 
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I am sorry? 
Yes, they do; they take counter measures. 


And when you serve as a consultant in the course of 


your work, it is your understanding that all of the 


matters disclosed to you are of a highly sensitivity and | 


highly confidential? 
Well, certainly all or anything that is of a new 
nature, yes, very definitely. 
MR. MICHAELS: May I have a moment, please? 
THE COURT: Certainly. 
DIRECT EXAMINATION (CONTINUING) 

BY MR. MICHAELS: 

Q I only have one or two further questions. I want to 
refer, first, to your opinion with regard to the 
truth of falsity of Paragraph 3(g)(2) with regard to 
the uses of the substance, and I want to direct your 
attention again to that particular paragraph stating 
that aside from one particular use the only other 
uses of the substance are "A" and "B" and I want to 
ask you, sir, whether in fact your opinion of that 
statement is c early false and is one on which, in 
your opinion, reasonable chemist might reach entirely 
different conclusions, or whether or not, in 
this statement is clearly false? 


I would say it is cléarly false. 
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And in your opinion, sir, could a qualified chemist 
make such a statement after a due and diligent investi- 
gation of the professional literature and the profes- 
sional information available upon that point? 

I don't believe that he could. I don't think that he 


could. 


further questions. 
CROSS EXAMINATI 
BY MR. DREYER: 
Mr. Soa? 
Yes, sir. 
Mr. Soa, first of all, I want to reinvite your 
tion to Paragraph 3(g)(1) and De 
Yes, sir. 
Of the Affidavit before you? 
Yes, s1fFr. 


Directing your attention, or inviting your attention 


to subparagraph 2 wherein it states that Anthranilic 


Acid is used in the manufacture of Analgesic drugs and 


certain veterinary products," and do you see that? 


Is that fact that Anthranilic Acid is used in the 
manufacture of Analgesic Drugs, is that a false state- 


ment? 


U.s. COURT REPORTERS 
FPECERAL BUILDING 
ALBANY. N.Y. 


Soa - cross 36 


I believe that it is used to produce some Analgesic 


9 drugs. 
3 Q So that statement is not false? 
4 A No, I think that that statement -- the statement as 


made there, which is taken from context -- 


w 


6 Q (Interrupting) Regarding the Analgesic drugs, is it 


fair to say that such an Analgesic drug in which 


8 | Anthranilic Acid is an element or substance covers | 
| 

; ; | 

9 a wide variety of lawful prodv~ts, lawful products or | 
| 

| | 

10 commercial products? | 
| 

| 


1] MR. MICHAELS: I believe that that calls for 
12 | a legal conclusion by the Witness as to what 

13 | substances may be restricted or available on 
prescription, or what may be unrestricted. 

is | THE COURT: No, overruled. H is an expert 
16 and you produced him as one, and he has given 
conclusions, and he may give it. 

18 | THE WITNESS: May I have the question? 


CROSS EXAMINATION (CONTINUING) 


20 BY MR. DREYER: 

21 9 Q I ill repeat the question. Is it fair to say that 

22 the drugs in which Anthranilic Acie :s, in fact found, 

23 covers a wide variety of ccmunmercial products, or oro- | 
\ 

4 | ducts in drugstores which may be obtained by prescrip- 


tion or otherwise? 


U.8. COURT REPORTERS 
FEDERAL BUIL ZING 
ALBANY, N.Y. 


THE COURT: Tell me what you mean by 


drugs. 

BY MR. DREYER: 

Could you define for the Court an Analgesic drug? 
A One that has a tendency to relieve pain, basically. 


THE COURT: All right. 


BY MR. DREYER: 
Now, referring to the question, do these Analgesic 


drugs, do we have a wide variety of such drugs? 


A I am not sure just how wide that variety of the 
Analgesic drugs are. 

Q Moving to the second statement within that paragraph: 
Is it fair to say in your experience that Anthranilic 


Acid is used in the manufacture of veterinary products? | 


oI io) ~_ oO wv - 
ce _ 
'?) e) 


It is used in some veterinary products. 


16 Q And could you tell the Court what specific products 


be found in use in the 


Acid would 


Anthranilic 


veterinary profession? 


Well, I think one, and I can give you an example of 


is they are used in 


one right ofchand and tilac 


Cadmium Anthranilic, which is used on animals as a 


ae-wormer. 


As a de-wormer? 


Yes, Si2- 


3 


And any other places on farms, let us say, or 


= 
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animal nospitals, or other places? 
Well, I think it has -- it is formed into surfactants 
of course, it could be used for cleaning and things 

£ that nature. You can go quite a long ways there. 
And in your experience such products are widespread 
produc\ Let's say, in an aninal farm, and cther places 
I would say that you would find them, yes -- well, I 

t know how widespread, 

Paragraph 3(g)(2) then, is incorrect in your opinion, 
only in as far as it fails to delineate other products 
in which Anthranilic Acid is found, and would that be 
a fair statement? In other words, it is not incorrect 
as to the two Lining mentioned in Paragraph 3(g) (2)? 
No, the two items, they do use Anthranilic Acid in 
those two items. Now, what else was that, again? 

Was there anything else additional? 

No, I think that you covered it. 

Now, you listed several uses including dyes, food 
coloring, and I think that you said there were several 
other commercial uses in which Anthrarilic Acid plays 
some part. Would these products that you have 
described, these comme:cial products normally be found 
again in your experience in commercial establishments 
which use those materials for manufacturing those 


particular products; in other words. «+: and food 
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colorings, et cetera? 
9 Would you find peoole that manufacture t'e.2 -- yes, 
3 you would find those particular dyes, t wid f£xne 
s 3 Anthranilic Acid. 
5 Q And what are these particular dyes used for aiter they 
6 are manufactured? What are the dyes used for? 
7 A They are sent out to peoole that finish fabrics, and 
8 converters in textile mills and textile plants for dying 
9 various kinds of fabrics. 
10 Q And in your direct examination you stated that 
1] Anthranilic Acid does have some use for a chemist 
12 involved in research chemistry, is that right? 
13 A Oh, yes. 
14 Q And would a chemist involved in ¢ither research « nis- 
15 try, or a chemist hobkist who may have a basement 
16 laboratory, use such Anthranilic Acids for the pro- 
17 duction of commercial products whicn I named, specifi- 
18 cally dyes, food colorings, or some of the other 
19 commercial products which you mentioned? Do you 
20 understand the questions? . 
21 A I believe so. In other words, would he, if he had a | 


laboratory in the basement? 


Yes. 


And would he make certain dyes? He might. I think 


that he could easily make -- he could make indigo dyes. 


U.S. COURT REPORTERS 
FECER’ BUILOING 
AL v.N.Y. 


A- 

177 Soa - cross 

1 Q Would you characterize the manufacture of such dyes | 
\ 

2 as common among hobbyists chemists? | 

3 A Well, there is nothing very complicated about making 

4 certain of these dyes, sir. 


5 Q Now, directing your attention to Paragraph 3(g) (1), | 
. 6 which is before you: You indicated that the term 
7 Ancetyl-Anthranilic Acid, in your opinion, would be a 
8 typographical error, is that correct, in the first 
% 9 paragrapn? 
» 10 A Yes, next to the last line. 
ll Q Now, directing yor: attention to Chloryl Chloride? 


Yes. 


And in your direct examination you testified that you 


have never heard of that substance? 
That is correct. 
16 Q Now, if I were to substitute the term Phosphorus Tri- 

17 chloride, instead of Chloryl Chloride, would that make _ | 


any difference in your opinion? 


That would make a difference. 


Would you tell the Court what difference it would make? 
The statement would be correct insofar as saying 
Acetyl-Anthranilic Acid, which we combined with the 


Ortho-Toluidine, and the Phosphorus Trichloride? 


24 A Yes, Trichloride, and heat is applied, would produce 


Methaqualone, and that is -- I would say that taking 
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that word out of there, then it would be correct. 

And in your opinion you stated that Acetyl-Anthacilic 
acid constitutes, in your opinion, a typographical 
error because you have never heard of that substance 
before, is that correct? 

Well, that -- mainly because you are referring here to 
Anthranilic Acid, and then you put Anthacilic, and 

to me it iooks like somebody made a typographical error. 
And you aever heard of Chloryl Chloride befor either, 
is that correct? 

I never heard of Chloryl Chloride, correct. 

Can you tell the Court what in your experience the 

term precursors means? 

Yes, precursor is a substance -- any substance which 

is used in a series of steps to produce a finished 
different product. 

Is Anthranilic Acid a precursor, according to your 
definition of Methaqualone? Anthranilic Acid is a 
precursor of Methaqualone? 

Yes, it is. 

Prior to your coming here tody did you research the 
methods of synthesis of chemical substances which will, 
when combined together, produce Methaqualone and did 
you researcn that particular issue? 


Other terms? 
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Yes. 

Other than the ones that are 

Yes. 

Well, actually no. To make Methaqualone by a 
different procedure, as I understand your statement, 


is that correct? 


Well, referring to the procedure outlined in Paragraph 


3(g) (1), is it fair to say that there are other 
precursors listed in Paragraph 3(g) (1) which in your 
opinion are, in fact, precursors of Methaqualone and 
directing your attention to Ortho, as you pronounced 
it, Toluidine, or Toluidine? 

Yes, Toluidine. 

Yes, is that a precursor of Methaqualone? 

Yes. 

And referring to Paragraph 3(g)(1), specifically, the 
sentence in which is said Anthranilic Acid is combined 
with Acetic Acid or Acetic Anhydride, to produce 
Acetyle-Anthranilic Acid, and referring to that 
sentence? 

Yes, sir. 

Could youthen characterize the substance Acetic 
Anhydride as a precursor to Methaqualone? 

Yes. 


It has been considered that? 
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Yes, it has been considered that type of thing on the 
edge of these things that have been considered. 

Now, is the phrase -- is the substance Acetyl- 
Anthranilic Acid, which comes from Anthranilic Acid, 
or Acetic Anhydride used in the manufacture of dyes 
or food color or any of the other commercial products 
that you have named? 

Well, it has been used certainly in certain steps. 
Now, when Anthranilic Acid is combined with another 


substance which has been described as a precursor, 


isn't it true that the range of possibilities is sub- 


stantially reduced; that is the range of possibilities? 
It is reduced? 

Itself. 

Yes. 

And nevertheless considering those two elements, and 
the range of possibilities which can be produced from 
those substances, Methaqualone may still be produced 
from those substances? 

Well, the last sentence, it cannot be produced accord- 
ing to the last sentence. In other words, you don't 
produce Methaqualone, in the last sentence of (g) (1), 
or whatever it is. 

Yes, concerning Chloryl Chloride? 


That is an absolutely incorrect stateme t because 
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you couldn't possibly produce Methaqualone regardless 
of how you look at this situation. It is a different 
type of product. If you made a product at all. 

Let's start with the first part of that Paragraph 
3(g) (1). You have agreed, isn't that true, that 
Anthranilic Acid is a precursor to Methaqualone? 

That is correct. 

Have you agreed that Acetic Anhydride is a precursor 
to that? 

Yes, it is considered. 

And the next step in that sentence is also considered 
that Ortho-Toluidine or Toluidine, is a precursor to 
Methaqualone? 

Yes. 

Now, when one adds the substance or element of Ortho- 
Toluidine to the equaticn that you have described, 

is it not true that the possibility agains for the 
wide range of commercial products which you have 
described becomes narrow, narrowing the possibilities 
of products of these items? 


Well, you are really talking about a little different 


thing. But if you want to -- if you want to qualify 


that in a narrow way, some way or other, well, I would 
have to say yes. 


Let me phrase it tnis way: Are there many other 
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substances which in your opinion can be produced from 
this combination, Anthranilic Acid, and Othro- 
Toluidine, or are there numerous other substances, 
other than Methaqualone which can be produced from 
a combination of those three elements? 
Well, I can thirk of some, yes. 
Some? 
Yes. 
Now, in your experience, then, based on what you have 
said, your major objection to Paragraph 3(g)(1) is the 
addition here of the term "Chloryl Chloride"; is that 
your m@in objection to that particular paragraph? 
Yes, it is incorrect. There is no such thing. 

MR. DREYER: I have no further questions. 


REDIRECT EXAMINATION 


BY MR. MICHAELS: 


Q 


With regard to the meaning of the term precursor, is 
the substance a precursor of only one other substance 
or many? 

Many. 

And in other words, are you stating that because a 


substance is the precursor of whatever it is made into, 


is the definition of precursor to preliminary substance 


which is then made into some other substance? 


Yes, this is right in whicr you can visualize in that 
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part of preparing a finished product. 

Anthranilic Acid is a precursor to detergents and 

oil anti-oxidents and dyes and flavors, and various 
other things? 

Yes, it is. 

And it is a Toluidine,, a precursor of dozens of other 
substances? 

Many things. 

Of legal things? 

Legal things, yes, sir. 

And Acetic Anhydride is a precursor of dozens of, or 
even hundreds of other t .ings? 

Probably even thousands. 

In other words, isn't it true that the word precursor 
only means preliminary, and that whether a substance 


is a precursor of another substance depends on whether 


it was made into that other substance or intended so 


to be? 
That builds into the root to the finished substance, 
that is correct. 
MICHAELS: Thank you. 
DREYER: Nothing on recross, your Honor. 
COURT: Is that all, gentiemen? 
KIETZMAN: I have no questicns. 


MR. SHANLEY: No questions. 
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MR. JONES: I have nothing. 
MR. MICHAELS: Thank you, Doctor. 
Mr. Yok Lee calls as an expert witness to 
the stand, William Timn. 
WILLIAJ TIMM, 
called as a witness, having first been duly sworn, 


was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. MICHAELS: 
Q Mr. Timm, because this is a matter of professional 
expertise, I will ask you first to state your 
A 
| 
| 
i) 
e 


credentials as an expert on the uses of Anthranilic 
Acid, and chemistry in general. 
I received my Bachelors of Chemical Engineering from 
New York University in 952, and I received my 
Masters in Chemical Engineering from New York 
University in 1957. 

I completed all of the course work for a PhD. at 
New York University. I am also a licensed professional 
engineer in the States of New York, New Jersey and 
Connecticut, and have application for the State of 
Virginia. 
And your present work is a Consulting Chemical 
Engineer? 


1 A 


A I have been in private practice as a Consultant Chemical 
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Engineer for the past 15 years, and in that consulting 
work, I have dealt with seve 

Anthranilic Acid, or as I like of it, Ortho- 
Amino-Benzoic Acid, as it relates to a structure. 

That is the proper chemical name? 

Yes. 

And are you a member of the Association of Consulting 
Chemists of the American Chemical Soci 

American Institute of Chemical Engineers? 


Yes, I am member of those, and also the 


and National Society for Professional Engineers, 


the American Industry Society, and the National 
Protection Association. 
MR. DREYER: We will stipulate as 
Witness' qualifications. 
THE COURT: All right. 
DIRECT EXAMINATION (CONTINUING) 
BY MR. MICHAELS: 
Q Mr. Timm, are you familiar with a book commonly call: 4d 
Kirk-Othmer? 
Yes, it is considered on of the "bibles" in the 
industry. 
And is it considered current and authoritative? 
Yes, it has been printed since 1964, but most of 


material 1it is quite current, yes. 
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MR. MICHAELS: 
we may note is to the 
exhibits as to the Defense motion. 
DIRECT EXAMINATION (CONTINUING) 
BY MR. MIC {IAELS: 
Q Mr. Timm, is it true Ortho-Amino-Benzoic Aci 
prefer to call it, is in fact what is called 
intermediate chemical? 
Yes, it is. 
What is that? 
A material used to make other substances. 
normally like an initial raw material which 
say, from nature or something like that. It is 
manufactured into its state, and then other manufacturerg 
use the product to make various different 
And does that mean that one of the 
blocks of chemistry has a wide variecy of uses. 
Tt is one of the basic building bles of chemistry, 


especially the dye industry. 


And is its versatility accounted for, at lea in part, 


by the fact that it can be eitner acid in base and 
having opposite characteristic circumstances under 
different circumstances? 

Yes, that is what makes it so useful. 


Mr. Timm, is Anthranilic Acid or Ortho-*’mino-Benzoic 
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Acid, a precursor of the material Methaqualone? 
Well, the way I define a precursor, it would not be. 
I define a precursor as being one of the 

which yield the final product, and under 

definition, it is not. 


In other words, it is a more remote one? 


More remote. Toc give you an example, i you go back 


and start saying what a precursor is, if you say 


anything which can be made into the product becomes 
a precursor, it becomes ludicrous, with a carbon, 
and a hydro-carbon, and oxygen as being a precursor 
to any one of the organic materials. 

And does that mean that carbon hydrogen and carbon 
are precursors of virtually all substances on this 
plan? 

All of the organic chemicals. 

Is Anthranilic Acid, in fact, a precursor of one 
substance, or of many? 

Many substances. 

\ 

Can this substance be used in lawful commerce in the 
general economic use, to make a variety of substanc 1s? 
Very, very large variety of substances. 

Would you say hundreds? 


Hundreds or more. 


In research of chemistry or exploratory chemistry does 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 
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Yes, it can, because of its unique p 


Whether the uses for which a chemist 


limited to a narro 


would there be a wide variety: 


A research chemist could be usi 


-hat he 


series or family of products 


make out of this material. 


want to direct your attention to Pa 


which states, 


4 


what the only uses of this substance 


want to ask you whether, in your opin 


is, in fact, true or false? 


This statement is definitely 


And I ask you whether the basis 


you have just expressed? 


because of the various other 


the Anthranilic or Ortho-Amino- 


made, it just couldn't be true. she 


would say is that the man making the 


had an ulteriour motive of making the 


I object. 


Court to decide. 


THE COURT: All right. 


. 
~ 
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BY MR. MICHAELS: 

Q In your opinion, could a chemist reasonably come to 
such a conclusion? 
A trained chemist could not. 
Could a chemist find any professional literature in 
support of the conclusions of Paragraph 3(g) (2)? 
No, he could not. But he would only find it to the 
contrary. 
Would the use of reasonable indulgence by a person 
even partially trained as a chemist lead him to such 
a conclusion? 
I think almost every textkook would give other uses 


other than these materials. But I think that the 


majority of uses in the textbook do not even list 


these mnaterials. 

Well, what are the primary uses of the substance, and 
by primary I mean by volume? 

The primary use is in the dye industry but it has 

got a very, very large percentage there. 

And what would other substantial and significant uses 
be? 

Well, the other big use is the saccharide for a 
sweetener, and also to be used as ionic exchange 
resins, whic has now become a very large growing 


field. 
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I don't want to ask you to define that ionic change 
process but it is a large use that is sufficient 
unless Mr. Dreyer wishes to inquire. 

Also it is used in the paints and the Anti- 
Oxident and flavoring and detergents? 
Yes, it is. 
And also used in oils and coolers and water softeners? 
Yes, as an Anti~Oxident. 
And in polyester fabrics? 


Yes, 2€. is. 


cr 
Have you seen reference to its use in insecticide and 


fungicides and bird and insect repellants? 

Yes, there is some literature on that. 

Referring to its use in fungicides, and also ina 
diverse variety of flavorings? 

Yes, it is used in flavorings and the essence is well 
known. 

And would you say that the uses of this substance 

are expanding at this point in science, or are they 
narrowing themselves? 

I would say it is a continually expanding thing. 

New, with reference to the industrial and commercial 
uses of this substance, I want to ask you the question 
of what proportion of this produce of Anthranilic 


Acid is in fact consumed by the industrial and 
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commercial uses that you have specified, and saccharide, 
as well, but those uses outside of Paragraph 3(g) (2) 
and what portion of the uses of this substance are 
not named in that paragraphs that says the only 

uses are “A*",: “B"';. and. *C"? 

Well, if you take it just as "A", "B" and "C", I say 
that you are probably about 98 percent, or more of 
the annual production is used for other industrial 
uses, Other than what is stated in this Affidavit. 
And in your opinion, sir, what proportion of this 
production of Anthranilic Acid is used in the pro- 
duction of controlled substances? 


I would say in the neighborhood of about 


half percent. 


In your opinion, sir, what proportion of this sub- 
stance, Anthranilic Acid or Benzoic Acid is diverted 
into the illicit production of controlled substances? 
I would say a very minor percentage; less than one 
percent. 

And would it be reasonably likely that any household 
that contained a red or blue fabric might, in fact, 
contain fabric died in the substance Anthranilic 
Acid? 

It is a very good possibility. It might even be in 


this room, the drapes. 
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Quite so. 


Could Methaqualone, itself, in research chemistry 


be an immediate chemical, that is one that is about 


to be made into another chemical? 


4 

5 Yes, a research chemist could be expanding that to 

6 some other usage. 

7 I want to direct yorr attention to Paragraph 3(g) (1) 

8 and specifying the chemical reaction by which allegedly 
9 Anthranilic Acid is transformed into Mechloqualone. 

10 In your opinion, is that paragraph, as it is written, 


true or false? 


it is false. 


The way it is written, 


And is there any such substance as out of the Chloryl 
Chloride? 
is JA None, to my knowledge. 


Did you look it up? 


I looked it up and I could not find any. But, in 


fact, I can add to that. Just by the name you can see 


it is wrong because Chloryl Chloride would refer to 


Chlorine, and Chloride also refers to Chlorine so it 


would be Chlorine Chlorine. 


Let me ask you about the practices within the chemical 


and chemical research profession. First of all, are 
orders of a thousand or two thousand pounds of this 


particular subject, Anthranilic Acid, is that an 
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usually large ordec? 

No, it is not unusually large. 

And what is the basis for your opinion? 

The basis is the manufacturers use one thousand pounds 
as a breaking point between a cost differential for 
above one thousand pounds the cost is $1.50 a pound, 
and below one thousand pounds the cost is $1.65. 

And in your opinion is that, in fact, indicative 

-f the fact that orders above that are by no means 
unusual? 

That is a normal indication that above one thousand 


pound orders are quite common in large consumers. 


How extensive is the practice of secrecy in an effort 


to preserve secret information in the chemical 

industry, and chemical research? 

It is almost always used. But it is more or less 

a watch word in the inadstry that they try to protect 

their own technology and knowledge. 

And does that watch word go to the point that you 

could state that most manufacturers in lawful commerce 
- 

of this and other organic chemicals world maintain 

that same level of secrecy? 

Mn, definitely. 

And would that go to the point of some specific 


various techniques to throw people off of what they 
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are manufacturing, or what is being done in their 
research? 
And does that go to the extent of even keeping their 
own employees in the dark, not only as to what they 

doing, but what substances they are using to do 

it, and what the processes are in treating that 
substance? 


Tt is. If it is a new product, that is quite common. 


And would it be common to remove the label to identify 


chemicals only by company numbers, or to trans-ship so 
as to keep ones own employees frem knowing the contents 
of a particularly se cet chemical: 

That happens quite often in research labs, and in the 
large manufacture. 5. 

And would the use of an unknown company, not associ- 
ated with the actual ordering company, be a practice 
that occurs from time to time in the course of seeking 
secrecy? 

Well, sometimes orders are ordered inder a company 
other than the original ordering company, just so 

that they can trans-ship and remove it and change 

the labeling, and not divulge who is buying the pro- 
duct fron even the supplier, because tnat is also a 
source of tracing back to what they might be working 


on. 
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And would the use of a second warehouse or trans~ 
shipment point be common, also? 

They do that quite often. 

And when I ask you about whether these practices 

are common, I am referring to common and lawful commerce 
for competitive advantage,and is that the means of | 
your responses? 

That is the use. 

Mr. Timm, do very many chemists that do part-time 
research and product work on special processes at 
home? 

Well, they can be done at work or at home but it 
depends on his background and his company connections, 
and if he is professor in the university, and he 

may have the consulting client to do work for them 
and if they don't use the university lab, they use 
their own labs. 

So many chemists would have labs in their 

Right. 


Mr. Timm, I want to ask you a hypothetical question. 


Let's assume that you are the consultant to 2 


chemical company and that the director of sales comes 
to you and tells you that he has received an order 
for 1,000 pounds of Ortho-Amino-Benzoic Acid, and 


that the ordering company's address could not be 
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readily checked and he consulted with you with 

regard to whether, in fact, this had any particular 
significance to you. What would you say the most 
reasonable inference to draw, based on your expertise 
on this fact would be? 


I would be assuming that the company is trying to 


cover up their order so that their competitors would 


not know what research they are doing, like sometimes 
you know aman is in a certain industry, and if they 
start to order a narticular material, it narros down 
to the area of which they might be working, either 
producing a product, or making research in it. 

Well, I suppose I could add certain facts and taking 
those as were given or told to you that in addition 
to the ones that I have specified, the director of 
sales were to tell you that the order was picked up 
in a rented van, and brought to the garage of the 
chemist's home, and that some of the windows of the 
home in northern New York were covered, and I wanted 
to ask you again; what would the, from your own 
information, the most reasonable inference to draw 
from the entire set of facts? 

Well, first, if it was in northern New York, and the 
windows are covered, I would probably be concerned 


on the type of covers, but would it just be to keep 
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the cold out, or it could be to keep the light out 

to prevent the decomposition of some light sensitive 
product, or it could be just to conceal the valuable 
equipment that he might have. 

Still it is a question, but talking all of those facts 
together, what I want to know is whether all of those 
read together would mean to you, based upon your 
expertise on Anthranilic Acid, and the variety of uses 


and practices of the chemical profession, and would 


all of those racts together ring and inherit suspicion 


of criminal intent to you? 

No, I wouldn’t think it would be criminal intent. 
Would you believe, sir, that it would be unreasonable, 
and to believe that based on the facts that I have 
proposed as part of this hypothetical question, that 
there was, and I quote, "probably" criminal intent? 

I wouldn't think that there would be criminal intent. 
Would you believe, or would you state that because -- 
excuse me, in fact, other inferences seem more reason- 
able than that? 

There are many other possibilities that can be going 
on. 

Is Methaqualone a precursor for other substances or 
can it be? 


Yes, it can be. 
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Q Is Acetic Acid a precursor to another substance? 
2 A Hundreds and hundreds. 
3 Q Acetic Acid is what? ‘ 
4 A Well, Acetic Acid, the best way to say, it is a smal] 


percentage in vinegar, and that is the wya most laymen 


uw 


6 would recognize it. 
7 7 | Q Is Ortho-Toluidine a precursor of one substance, or 
8 | many? 
9 | A A number of them. 
10 ! Q I won't ask you about Chloryl Chloride. 


7 Is Ortho-Chloraniline a precursor of one sub- 
| 


stance or many? 


13 , A Many substances. 
14 | Q In fact, isn't it true that precursor just means 
15 : something that goes before and in some particular 
16 : order? 

' 17 | A Well, as I said, my definition of it is that it is 
18 | a reactant to come up with another product that you 
19 | are looking for. Now, all you have to do is change 
20 | one of the reactants, and you have got a different 
2] product, and each one of them is a precursor to that 
99 | one product. A precursor doesn't really mean too 


much. 
Wouldn't it be true that any substance is a precursor 


depending on what 


of virtually a number of others, 
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One might intend to do with it or to make it into? 
A very large number of substances. 
MR. MICHAELS: Thank you, and I have no 
further questions. 


CROSS EXAMINATION 


BY MR. DREYER: 


Q 


A 


Have you ever testified in a covrt of law before? 

Yes, I have. 

Have you ever testified for a defense attorney before 
on behalf of a defense team in a criminal prosecution? 
Yes, defense attorneys, but I never had a team of 


attorneys. 


And have you ever been paid in those prosecutions? 


Yes. 

And are you being paid today? 

Yes, I am. 

And is it your testimony that the only inference or 
logical inference that you can draw from the 
characterization of secrecy is deviousness, and that 
the only inference that you can draw is that the 
chemist in question or the person in question is trying 
to prevent disclosure of trade secrets; is that your 
statement? 

Tnat is my experience. When people go to these means 


to try and cover what they are doing, I would say 
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almost all of the time if a man is basically an honest 


individual, and he is doing something honest, I feel 


| that maybe I am wrong, but I look at people as people 


4 as s.sing that most of the people are honest. There 


are just a few crooks around. 


6 2 Have you ever formed this opinion in a court of law 


; E before concerning this question of inferences which 


can be drawn from deviousness? 


) | A No, this is the first time. 
10 r The first time? ! 
| A Yes. 
7 | Q Now, in your discussions, the devious means employed | 
| 


13 by persons or chemists to cover their tracks, you 
14 | referred on many oc ‘asions to commercial establishments, 


is | is that correct? 


« 16 «6 CA That is correct. 
a Q That means that people who are employed as chemists 
ig | are usually associated with let's say, research 


| 
io | laboratories? | 


A man is either a consultant or he is hired by a 


Nad 


” 


| 
| 
| 
“— company to do research, or he can be even starting 
| 
| 
| 


his own company, like, for example, I have a client ; 


who started his own chemical company. Before he had 


an established manufacturing facility he ordered 


+hat was delivered to his house, 


materials and the 
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name of the company would probably be completely 
unknown to everybody at that time. Of course, once 
he gets into the manufacturing facility, everybody 
knew the company name. 

To get to the story, the point 1s that he was working 
for a company, is that correct? 

He was working for his own company but he was the 
president of the company and he was the company. 

In your experience, do chemist who are researchers 
in colleges and universivies employ the same degree 
of secrecy or the same degree ot what you refer to 


as dev sness, as research people do in companies, or 


large corporations; could you answer that yes or no? 


Well, I think I would have to -- 

MR. MICHAELS: Objection, your Honor, to 
the direction to answer it in a particular manner. 

THE COURT: I will let him answer it. 

Is there a difference between the university 
research man and the one out in the competitive 
world? 

THE WITNESS: Well, the university research 
man quite often is working on pure research for 
the benefit of science. Perhaps all the informa~ 
tion that he is given is normally going to be 


publishe. in a paper, so he has no need to try to 
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what he is doing. 

COURT: That is what he is asking. 
WITNESS: Now, who ever the man is -- 
CCURT: ; '™. Dreyer. 


WITNES hoever the man is working 


for is a » a manufacturer, and he is 


commissioned to do this research for suy the 
XYZ Chemical Company, then because « : inference 
that the company may want to cover up, and due to 


this devious method of time, to not reveal what 


he is working on, like, for example, the man 

may be doing research, and he has a college 
facility ir which to do his research. But however 
if he wants to make sure that nobody at the 


university or his graduate students know what he 


is working on, he would then, instead of doing 


research at the university, do his research in 


his own laboratory, an chis would eliminate 


the prying eyes of other associates. 
CROSS EXAMINATION (CONTINUING) 
BY MR. DREYER: 
Q So, in your opinion, as I understand it, is that while 
there is a distination between researchers who do 
corporate work, and let's say, researchers who work 


for colleges or universities, that there is indeed a 


U.8. COURT REPORTERS 
FEOCERAL BUILDING 


Timm - cross 66 


lesser instance of persons who do work for colleges or 
universities who require devious means in performing 
their work? 

That is correct. 

Now, let's assume, for a mco;ient, that we do have an 
individual who works for a college or tniversity 

and finds it necessary to supplement his income with 
outside work. In addition to the steps which you 
have outlined, which he may take to cover up his ---~k, 
would he extend his secrets, and would he extend his 
project and extend the use of his laborator to a 
variety of other persons who are not engaged in 
chemistry work as a normal practice? 


Not normally. The only way that maybe he would use 


some local neighbors or so that might help him on 


something which these people would be untrained on 
and wouldn't know what the heck he was do. 3 anyway. 
But it would be a pair of hands. 

Would it be unusual? 

It would be unusual again, depending on the type of 
research that he is doing. If he has stuff that he 
has to move like large drums or lift large bags of 
materials, he might have somebody to do the muscle 
work for him. But he would definitely not tiy to 


have anybody who had any knowledge cf chemistry in 
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there, because then they would more or less violate 
just what he is trying to do on the secrecy. 

Referring again to the Affidavit, and do you have a 
copy of that now? 

No, I don't right now. 

In your direct examination, and I invite your attention 
to Paragraph 3(g) (1). 

Yes. 

In your direct examination you indicated that 
Anthranilic Acid is a precursor to Methagualone but 
what you describe as a remote precursor. 

I said on my definition, that Acet**l-Anthranilic Acid 
would be the precursor, and Anthranilic Acid would 

not be a precursor. 

Were you in Court when Mr. Soa testified? 

Yes. 

And did you hear him state that Anthranilic Acid is 

a precursor? 

Yes. 

And you disagree? 

My definition of a precursor is a little different than 
his. 

“eferring to Paragraph 3(g) (1) of the Affidavit, would 
you please identify the number of precursors which 


appear in that -- would you identify the number of 
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substances which are accurately described as being 


elements or substances in the manufacturer of 
Methaquélcne? 
You mean reagents in the series of say one, in the 
material? 
Yes. 
I like to use Ortno-Amino-Benzoic Acid as one of the 
materi.ls, which is then used to manufacture the 
Acetyl-Anthranilic Acid and the Ortho-Toluidine and -- 
that is about it. 
How about Acetic Anhydride? 
Well, Acetic Acid is one. 
That is another precursor? 
Yes. 
And how many precursors or substances -- strike that 
question. 

Now, you referred, again, to the -- 
(Interrvpting) Go ahead. 
You referred to Anthranilic Acid as being a remote 
precursor, and you also said that Anthranilic Acid is 
a substance which is involved in the making of many 
products, is that correct? 
Correct. 
Now, could you identify the substance of Benzine as a 


common household product? 
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It is a solvent, if somebody has painting done and 

so forth, and he might have Benzine around his house. 
How about Acetone, and is that a common household 
substance? 

Yes, because that is used in the nail polish remover. 
Now, in their pure form, or whatever form you know, 
or just their raw form? 

Most of the nail olish remover is Acetone. 

I am not asking whethe t appears in nail polish, but 
is it, let's say, a substance that you would normally 
find around the house in its pure forem? 

You know, as I said, nail polish remover is essenti- 
ally Acetone. If you want 99 percent pure Acetone, 

I would say, no, it is not common, and is is just Like 
you say if you want a 30 percent Acetic Acid in the 
house, and I would say, no, it is not common. 

And is Anthranilic Acid, 2,200 pounds of Anthranilic 
Acid commonly found in the home? 

No, not in most homes. 

2,200 pounds of that found in a chemistry basement 

of a hobbyist chemist? 

No, if it was a hobbyist chemist. 

What if any, other substances in your experiences, 


based on your knowledge, may be reproduced from the 


following combination of substances: Anthranilic Acid, 
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or whatever term that you prefe to call it, Acetic 
Anhydride, ¢ -Toluidine, ard Phosphoryl Trichloride; 
and please ..iswer that question. 

Those are used to make Methaqualone, I believe. 

How many other substances can be made from that, 
based on your experience? 

I don't know how many other substances other than 
Methaqualone, but I am sure that you can extend it 
further. 

Can you supply any other names, other than Methaqualone 
which can be wroduced from those four items? 

No, not from those. 

Now, in Paragraph 3(g) (1), the only substance that 
is really missing is that Phosphoryl Tricloride, is 
that correct? 

Well, you can use Phosphorous Oxic-Chloride, too. 
And you heard Mr. Soa testify? 


Yes. 


And you never heard of Chloryl Chloride before? 


And you have never heard of Chloryl Chloride? 

No. 

And you have made a lot of inferences concerning the 
fact that you believe that Chloryl Chloride ‘1s a 


typographical error. 
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It is a possible error. 

Now, you said that the percentage of Anthranilic Acid 
usd in the manufacture ox production of illicit 
drugs is about one or two percent; I believe you gave 
that answer? 


No, I said under one percent. 


Where do you get that information? 


Well, I get that based on this figure: There is 
approximatel, two million pounds of Anthranilic Acid 
being manufactured now, but if you take one percent 
of that production, and that is 20,000 pounds a year. 
Now, the cor’. roJled s..bstances as approximately 
double the Ant’ ranilic Acid, and what that means is, 
there would be 40,000 pouuds of an illicit drug being 
produced if one percent of the annual production of 
Anthranilic Acid was funneled into these illegal 
channels, and I think that volume is just way too high, 
but everybody in the country would have to be flying 
on this stuff. 

Are you aware that Methaqualone recently became an 
illegal drug? 

I don't know when it became. 

You don't know? 


I don't know. 


Would it be a fair statement that the reason for illicit | 
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manufacture would increase substantially after such a 


drug was made an illicit drug? Can you answer that 


question? 
A I assume that it probably would if somebody was in 
the illegal drug business, because there would be no 


reason to produce it before it became an illegal drug. 


7 Q Because it was sold -- H 

\ 

8 A (Interrupting) Yes, commercially, and you could buy 

| 

} 

10 | Acid. | 

| 

| 

q 1! Q And it became lucrative cr necessary for someone to 


n..ke Methaqualone after it was registered as an | 
illicit drug, the chances are that the use for | 


Anthranilic Acid for illicit purposes would also 


A Well, not -- it would increase, but it is a matter 


of, you know, what percentage it would increase, 


| 

| 

| 

. 9 it just by ordering it the same as you can Anthranilic 

| 

| | 
| | 
| increase; is that not true? | 
| | 
| | 
| 


because you got such a large annual production and 


| 
19 ! maybe the increase is a fraction of, you know, 


a 
\ 

20 | fraction of a percent and it would not be a one or two 

‘ 

2] percent type increase. 

is 22 7 Q How old is your information concerning the percentages | 
f 
i] 


concerning Anthranilic Acid? 
What do you mean? 


When did you form your opinion that only one percent 
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in the manufacture of illicit drugs? 
recall my opinion after diligently searching 
annual manufacture of Anthranilic Acid because 
that -- 
(Interrupting) Who manufactures it lawfully. 
Yes, the lawful manufacture. 
MR. DREYER: I have no further questons. 
THE WITNESS: There is no illegal manufacture 
of that. 
MR. DREYER: May I direct one other question 
to Mr. Timm. 
CROSS EXAMINATION (CONTINUING) 
MR. DREYER: 
How long ago, prior to coming to Court, did you form 
your opinion as to the percentage of Anthranilic Acid 
used in the manufacture of Methaqualone? 
We worked it out by numbers, I think it was two or 
three days ago. 
And these numbers were based on the lawfil manufacture 
of Methaqualone? 
No, you are talking about the two percent and, yes, 
those were based on the lawful manufacture of not only 
Methaqualone, but this covered all of the barbiturate 
type materials, and it would something which would be 


a controlled product which would not normally be able 
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to be manufactured without a license. 

MR. DREYER: I have no further questions. 

THE COURT: Is that all? 

MR. MICHAELS: I have no further questions 
on redirect, your Honor. 

THE COURT: Do any of the other lawyers have 
any questions? 

MR. HERRICK: Nothing. 

MR. SHANLEY: No questions. 

MR. JONES: No. 

KIETZMAN: No questions, your Honor. 

THE COURT: You are excused. 

(Wheseupon the witnesses were excused.) 

THE COURT: This are the two witnesses that 
you wanted to call this afternoon? 

MR. MICHAELS: That is right. And as a 
closing statement with regard to that cestimony, 
we would note only the fact that we believe that 
we have established secrecy is a common practice 
in the chemical profession, and it 1s not nec~ 


essarily indicative of criminology, and that 


Paragraph 3(g) (2) specifically the only uses of 


a substance is, in fact, it falls in a manner 
which goes contrary to the heart of what the 


probabilities were concerning an order of 
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With regard to further application, with 
regard to the Search Warrant, I believe it is 
getting late, and I owuld not wisn to direct the 
course on how to proceed, but if the Court wishes 
to proceed at this time we are prepared, or if 
the Court wishes, the Attorneys will return for 
further proceedings tomorrow and we will be 
prepared to continue in that manner, as well. 

THE COURT: No, I have had a long day and lots 
of business. We will start tomorrow morning at 
9:30. I will try to be here at 9:30 and we can 
decide what to do, and I do not know whether you 
are going to call any witnesses or not. 

MR. DREYER: I have not mace up my mind. 

THE COURT: You can let me know tomorrow. 

MR. DREYER: Thank you. 

MR. MICHAELS: Thank you, your Honor. 

THE CLERK: Court stands adjourned until 

tomorrow morning. 

(Whereupon the proceedings were adjourned 


until 9:30 tomorrow morning.) 
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THE COURT: Genclemen, before we start on 


the Search Warrant motions, the controverted 


mattec, — think that we should find out whether 
you are satisfied with the information on your 


discovery motions that were given to you by the 


Government? 

MR. KIETZMAN; Your Honor, I am basically 
satisfied with wne discovery. I think I would 
like to note for the record that I was provided, 
for the first time yesterday with information 
concerning photographic identificetion procedures 
of my client, and I would rather than burden *'¢ 
Court at this time with testimony concerning that 
issue, I would reserve my right to move as to that 
at some future date. I have no idea what the 
circumstances were. I know that the photograph 
identification of my client was made. 

THE COURT: That is, at the time of trial. 

MR. KIETZMAN: Other than that, I feel that 
the discovery was adequate. However, I was not 
satisfied with responses to my requests for a 
Bill of Particulars, and the distinction is that 
it is one thing to see information in the 
Government's file, which is very ir.rcormative, 


and very useful. It is another thing to have a 


U.s. COURT REPORTERS 
FEDERAL BUILDING 


103 


Bill of Particulars which, in e‘iect, limits 
2 the Government's proof to some extent, and enables 
3 me to prepare for trial. 
4 Some of the things that the Government con- 


| 
| 


5 tends were provided in discovery in response to 


6 my motion for a Bill of Parciculars I would still 


prefer to see in the form of a Bill of Particulars 


8 for that reason. 
9 THE COURT: Mr. Jones? 
10 MR, JONES: With tle understanding, Judge, 


| 
that Mr. Dreyer is going to furnish me with some 


12 additional information with respect to the chemica 
13 tests employed here, I am satisfied. 
14 THE COURT: These things are alwuys »pen 
15 for further evaluation, and if they get intv some 
16 other evidence, then I am sure that the Govern- 
17 ment, . least should, and usually does, provide 
18 you with any additional information. 
ly 1¢ MR. JONES: With the knowledge that it is a 
20 continuing obligation, I am satisfied. 
2] THE COURT: Mr. Shanley? 


MR. SHANLEY: I have been going over the 


list, and I can say at this time thac I am cr - 


pletely satisfied. 


Perhaps by the close of the 


evidence this morning we can take up with the 
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Court and/or Mr. Dreyer, the elements that I 


don't feel -- at least I don't have any recollec- 


tions of kaving been furnished to me among the 


written documents, and I have gone partially 


through it ana I only got this yesterday after- 


noon, and there are some things that [I don't think | 


have been furnished and I can inform the Court at 


a later time this morning. 


| 
THE COURT: I am ready to rule. I wen. over| 
the papers again last night, -and -- 


MR. HERRICK: (Interrupting) Your Honor, we 


are basically satisfied with the discovery 
procedures here, and the open file policy of the 


United States Attorney's office. 


However, we too would like to state this 
with the understanding that Mr. Dreyer has agreed 
to give us further informatior on how the 


chemicai tests were made. 


THE COURT: There is always thet continuing 


duty anv if you find anytning extenuating up to 


the tria), they have to turn it over “o you. 


That is a good principle of law. 


MR. MICHAELS: Your Honor, there are four 
particular items as to which we requested infor- 


mation which has not been provided “o date, and 
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which seems significant to us. 

They concern first, the original lab re- 
poxts specifying what chemical tests were per- 
forned and the results thereof. Also statements 
alleged to have been made by Defendant Yok Lee 
on December llth, fingerprints, and a description 
of the alleg Methaqualone and its packaging. 

If Mr. Dreyer is able to assure us that 
information to the extent that he has it will be 
available or will be made available to the 
defense, we would state that we would be satis- 
fied with that representation. 

THE COURT: About those things that he just 


mentioned, Mr. Dreyer, what is your position? 


Usually the statements are furnished in some form.| 


MR. DREYER: We have already agreed to 
furnish the defense team with the reports of any 
other scientific investigations, and to include 
the testing. : 

THF. COURT: Your original lab report? 

MR, DREYER: Well, the original Lab report 
is something I don't have in my possession, but 
the means used in testing the Methaqualone will 
be made available to t.< defense counsel. ,,There 


probably will be four or five tests used and we 
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tests used? 

THE COURT: And the other two items. 

MR. DREYER: I can state on Yok Lee 

are not any. There are not. 

MR. MICHAELS: I referred to the statement 
of December ilth which was referred to in this 
sworn affidavit in application. If, however, it 
is not specific to what was said, and which 
particular individual among them made this 
Statement -- 

MR. DREYER: (Interrupting) We will agree 
to work that out with Mr. Michaels. The Court 
should be aware, from the Government's pepers, 
that there is a distinction between the motion for 
discovery as Mr. Kietzman pointed out, and the 
motion for a Bill of Particulars. We have a con- 


tinuing obligation under the Federal Rules to 


provide discovery. However, regarding the defense | 


mction for a Bill of Particulars, the Government 
has moved the Court to deny that request because 
in the Second Circuit the principle of law regard- | 
ing a Bill ot Particulars is not that a Bill of 

Particulars should be issued to Limit the Govern- 


ment's proof, but rather to provide information 
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to the defense 2ttorney so that he is not su-- 


prised at: the trial. And TI don't think that itis 


a prore: argument in this court that the Government | 


should have to limit its proof by issuing the 
defense a Bill of Particulars when we have opened 
up our entire file to the defense. 

THE COURT: Did you all file your original 
motion papers with the court, all of the attorneys 
here? 

MR. KIETZMAN: Yes. 

THE CLERK: They are looking up the rest of 


them now. 


THE COURT: I have motion papers of Mr. 
McDonald, and the motion papers of Mr. Shanley, 
and several motions. But I am going to state 
right now, in order to make a ruling: I am going 


to grant the motion for discovery to the extent 


furnished by the Government, and otherwise de@m ied 
in each of the motions that are made. 

As to the Bill of Particuiars, unless there 
was, and I have read through the memorandum of 
law in the papers, any information that the Govern 
ment refused to supply in sequest of certain | 


particulars, I uphold that refusal. So I only 


grant the motion in respect to the Bill of 
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Particulars to the extent furnished. 


That applies to all of the discovery motions, 


and all of the motions for a Bill of Particulars. 
Usually I endorse the motion papers, because you 
have motions with all kinds of numbers of 


subdivisions such as a, b, c and so forth. I 


will endorse them, but I think here we should have 


a blanket order following my ruling, Mr. Dreyer, 
and maybe separate orders. I don't know. That 
is something that you wiil have to decide. 

MR. DREYER: Yes, Your Honor. 

THE COURT: The main thing I am interested 
in right now is that before us is the motion to 
controvert the Search Warrant. I assume that you 
are going to call witnesses in regard to the 
Search Warrant? 

MR. DREYER: Yes. 

THE COURT: I See. 

So, those are my rulings and the motions for 
discovery are granted, only to the extent furnishe 
Otherwise denied, and the same in regard to the 


Bill of Particulars, and I think that the other 


| 
{ 
| 
| 
| 


i 


motions that I decided yesterday, and the motion 


for severance, of course, of Lazarski, was 


granted, and that takes away sume of the other 
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Your order should cover all of those rulings. 
MR. DREYER: Yes, sir. I think that we are 
ready to proceed with our first witness on the 


Search Warrant. 


I call Mr. Paul DeZan. 

MR. MICHAELS: Did the Court state that it 
does not have available the other motion papers? 

THE COURT: I think that they are searching 
for them. Are you sure that yor originals are 
filed with the Clerk? 

MR. MICHAELS: I have a duplicate copy 
available should that be necessary. 

THE COURT: No, it is just a matter of 
endorsing it, and I will make an order and also 
endorse it. 

PAUL DedZAN, 
called as a witness, having been first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. DREYER: 
Mr. DeZan, what is your occupation? 
I am a Supervisor Chemist. 


Where are you employed? 


By the Northeast Regional Laboratory of the Drug 
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Enforcement Administration, locateé in New York, New 
York. 

Q And how long have you been employed as a chemist, Mr. 
DeZan? 

A I have been employed as a chemist for the Federal 


Government for about approximately 15 years. 


Q And how long have you been a Supervisor Chemist? 


8 A For approximately four years. 

? Q And I direct your attention to the week of December | 
10 llth, 1975, and do you recall that week, December 

M1 lich, 1975? 
12 A Yes, I do. 
13 Q And did you have occasion during the week of December | 
a fF * llth, 1975 to talk to an agent of the Drug Enforcement | 
1S | Administration by the name of Lon Sturrock? 
16 A Yes, I did. 

17 | Q And did there come a time during your discussions with | 
se Mr. Sturrock that you discussed with him the substance | 
19 


known as anthranilic acid? 


20 ff A Yes, I did. 


4 
i And did there come a time during the discussion that 


5 | you discussed a substance known as Methaqualone? 


Yes, I did. 


And now, how many times did you speak to Mr. Sturrock 


during che week of December llth, 1975? 
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A I am not sure of the number, but I know it was quite 
2 numerous. 

3 | Q And you spoke to Mr. Sturrock more than once? 

+ A That is correct. 

5 Q Mc. DeZan, I now show you an affidavit in support of 


6 a Search Warrant and direct your attention to Paragraph | 


: 3(g)(1) and (2), (offering), and would you pleese read 
8 | 3(g)(1) and, (2)? 

MR. MICHAELS: Objection. We believe that 
10 the witness has not been properly qualified in 


order to give the statement required. 


MR. DREYER: We are not qualifying Mr. DeZan | 


to present an opinion in this court room, We are 


asking him to testify as to what occurred during 


the week of December llth. Accordingly, it is not 


16 THE COURT: (Interrupting) You just asked 


him to read something and at least he can read it. 


18 fT THE WITNESS: December 17th, 1975? 


BY MR. DREYER: 


Q Don't read it out loud. 


Have you read it? 
an a Yes, I have. | 


Just keep it, will you. Now, directing your attention 


to Paragraph 3(g)(2) and is that an accurate statement, | 


or an accurate representation of what you told Mr. 
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l Sturrock? 
A Well, it is probab:v a representation of what I told 


3 Mr. Sturrock. 


' Q Well, now, just for the orientation of the Court, 
5 what does 3(g)(2) state, "That, besides the manufacture | 


6 of Methaqualone and Mecloqualone, the only other uses 


for anthranilic acid is in the manufacture of analgesic 
8 drugs and certain veterinary products." 

9 Has Mr. Tripp in that affidavit misrepresented 

10 what you told Mr. Sturrock? Has he misrepresented 


lt what you told him? 


12 A Not exactly misrepresented. If I might just elaborate 
. 13 just a bit. Apparently, in my discussions with Mr. 
\4 Sturrock, I had stated that the only uses that I was 


15 aware of at that time was primarily the uses of 
16 anthranllic acid for the manufact 're of Methaqualone 


17 and Mecloqualone, and probably certain other potential 


18 analgesic drugs and certain veterinary products. 
19 Q Did you deliberately omit to tell him, Mr. Sturrock 
20 | during the week of December llth to 18th, of any other 


21. uses for anthranilic acid? 


22 A No, I did not. 


23 | Q I now direct your attention to Paragraph 3(g)(1) of the) 
4 affidavit, and would you again review that? 
25 A I have. 
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Have you reviewed it? 


Yes, I have. 


And I direct your attention to the phrase "chloryl 


chloride" in Paragraph (1). 

Yes. 

And did you use the phrase chloryl chloride to Mr. 
Sturrock when you discussed with him the synthesis 

of chemicals for the manufacture of Methaqualione? 

No, I did not. 

Up to the point in the affidavit, is what is written 
there an accurate representation of what you told 

Mr. Sturrock, up to that point? 

Yes, I would say it is. 

Now, would you explain to the Court what you did tell 
Mr. Sturrock concerning the synthesis of Methaqualone 
or Mecloqualone, concerning the chemistry for the 
manufacture of the Methaqualone. 

Well, my discussion with Mr. Sturrock, I described to 
him various products that were involved in the 
synthesis of the Methaqualone. 

In the context of Paragraph 3(7)(1) did you explain 
to Mr. Sturrock how Methaqualone is manufactured? 
Yes, in a simple nature. 

Concerning the chemicals in there, what did you tell 
Mr. Sturrock? 
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I told him that anthranilic acid is a pre-cursor to 


Methaqualone, or Mecloqualone, and that anthranilic 


acid is combined with acetic acid, or acetic anhydride 
to produce acetic anthranilic acid. This product 
is then combined with ortho-toluidine, in the presence 
-- well, before, substituting chloryl chloride here, ™ 
and phosphorous trichloride, or phosphoryl 
trichloride, 

THE COURT: Is that what you told him? 

THE WITNESS: Either I told him that one 


reagent that is employed is either phosphorous 


trichloride, or phosphoryl trichloride. 


BY MR.DREYER: 


Q Have you ever heard of the phrase "'chloryl chloride” in | 


your experience as a chemist? 

No, I did not. 

Is it fair to say that there is either a typographica! 
error, or an error in the recitation over the phone 

to Mr. Sturrock? 

Yes, I would say it is. 

Do you know any other errors in Paragraph 3(g)(1), and 
that is typographical errors, or other types of errors? | 
Yes, I would say that acetyl-anthacilic acid is 


actually a typographical error, because, for the 


manufacture of -- excuse me, let me restate that. 
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Ortho-chloroaniline and phosphorous or 
phosphoryl chloride are er ‘oyed with acetyl- 
anthranilic acid to producs Methaqualone. 

And another error would be in the characterization 
of Methaqualone from the last synthesis described in 
3(g)(1), and it should have been Mecloqualone? 
Yes, 
MR, DREYER: I have no further questions. 
MR. MICHAELS: May we have a moment, Your 

Honor? 

MR. KIETZMAN: The defendants would move, 


at this time, would move to strike the entirety 


of Mr. DeZan's testimony relating to the reactions | 


which he described, on the grounds that that 
witness has not been properly qualified to express | 
such an opinion. We have heard nothing whatsoever 
of this witness' education background, and pub- 
lishing background or other professional qua’ - 
fications, other than the bare allegations of his 
employment. 

MR, DREYER: We are bound by the fru. 
of the affidavit, and there is nothing there to 
indicate Mr. DeZan's qualifications, either. 

THE COURT: I would like to hear them. You 


worked 15 years for the Government, and what is 
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your educational background? 


THE WITNESS: Your Honor, I am a graduate of | 


St. John's Universi.y, and I have obtained a 
Bachelor of Science Degree in Chemistry in 1960. 
I have been employed by the Federal Government 


as a chemist involved in the analysis of drugs, 


1arcotics, for approximately, oh, a total number 
of years is 1> years. I have offered approxi- 
mately six papers, all having to do with the an- 
alysis of drugs and drug abuse, published in the 
scientific papers, and accepted scientific 
journals. I have continued to remain curre’ cc with 
various analyses, and such an example of that 
would be, I was sent to Georgetown University 
approximately three months to become involved 
analysis of organ’c compounds, using updated 
techniques. 

Teese. tly, I am now employed as a Super- 
visory Chemist, and that is what I have been for 
the past four years. 

THE COURT: How many chemists ar under you? | 

THE WITNESS: I have eight chemists under 
me, Your Honor. 

TPE COURT: And have you testified in court 
be‘ore? 
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THE WITNESS: Yes, I have testified in court 
in the Southern District, and the Eastern District 
of New York. Also in the courts of Boston, 
Massachusects; San Francisco, California; ani 
Denver, Colorado. 

THE COURT: You were accepted then as 
qualified? 

THE WITNESS: Yes, I was. 

THE COURT: I accept you as a qualified 
witness. 

MR. MICHAELS: The particular questions here 
do not, of course, involve the proper chemical 
tests necessary to determine whether a corrrnriled 
substance is present. Rather, the expertise of 
the challenge relates to the lawful uses of a 
particular substance which is not a controlled 
substance, as to which we submit that particular 
persons being qualified to testify on another 
subject, is not determinative. 

THE COURT: I deny the motion to strike. We 
are really concerned now with what was furnished 
within this supporting affidavit, and what the 
sources were. They can come from various sources, 


informants, and other kinds of things. 


So I deny the motion to strike his testimony. 
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He is open now for cross-examination 


CROSS -EXAMINATION 


BY MR. MICHAELS: 


Q 


ye) 


During the week of December 11th, how many times did 
you speak with either Mr. Sturrock or Mr. Tripp? 

I testified before that I don't recall the number of 
times, but I know it was numerous times. I don't 
recall the exact number. 

Did you make notes of your conversations? 

No, I did not. 

Have you, in the course of sais: aitehenatanas training, 
studied dye chemistry, or the chemistry anti-oxidents? 
No, I did not. 

And are you familiar with acdidressin chemistry? 

No. 

Chemical modifiers? 

No, I am noc. 

Are you familiar with the chemistry of artificial 
flavors and perfumes? 

No, I am not. 

Are you familiar with the chemistry of detergents? 
No, I am not. 

How do they make saccharin? 

I am not exactly sure. 


Saccharin is a pharmaceutical substance of sort? 
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It is an artificial sweetener. 


And it may be made with anthranilic acid, can't it? 


I don't know that. 
Are you familiar with the chemistry of paints and 
transformer coolants? 


No, I am not. 


Are you familiar with the chemistry of water softeners? 


No, I am not. 


Now, how about insecticides and bird and insect 


repellants? 

No, I am not. 

In fact, isn't it true that you have no professional 
bar. ‘ound or academic training in the lawful uses of 
substances? 


My profession is that I ama forensic chemist, and 


primarily involved in the analysis of drugs. 

But you are an expert in the lawful uses of substances? 
The lawful uses of what? 

Chemical substances? 

Of chemical substances. I cannot classify myseif as 

an expert in the lawful use of chemical substances. 
Well, as a forensic chemist, then let me ask you 
whether or not ortho-amino-benzoic acid is defined 


in the laws as you understand they are chemically 


applied, as a precursor? 
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Yes. Ortho-amino-benzoic acid, and that can be 
employed. 

I didn't ask you whether it can be employed. I asked 
you whether, to your knowledge, it is defined by law 
as a precursor? 


Defined by law? 


Yes, 
No, to my knowledge, it is not. 
You are stating that it can be employed, and not that 


it need be employed, isn't that true? 


That is correct. I would Say also that it need be 
employed as far as I know. 

But it has other lawful uses, isn't that true? 
Yes, I am sure it is. 


And so you will acknowledge that a percentage of 


ortho-amino-benzoic acid need not have been making 
methaqualone? 
THE COURT: Well, it is essential in 


Methaqualone to have that acid? 


| 
| 
| 
! 
| 
i 


| 
: THE WITNESS: Yes, it is. 
| 


, BY MR. MICHAELS: 


Ss ss 2 em 


{ 
i 
' 
{ 
{ 
} 
' 
! 
i) 
i} 


1 Q Buc is it essential that if you have ortho-amino- 
benzoic acid that you must be making Methaqualone? 


If you only possessed ortho-amino-benzoic acid? No, 


peatcas 


it does not mean that you are only making Methaqualone. 
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Isn't it true that the manufacturing of that is a small 


minority of the use by volume of anthranilic acid? 
It was my opinion that it was the major use, taking 
into consideration that Methaqualone is commercially 


available by a number of pharmaceutical firms and I 


— 


was considering that it was uy opinion that its major 


use of anthranilic acid was for the manufacturing of 


this particular substance. 


Did you look it up? 


Yes, I tried looking it up. 

And what did you find when you looked it up, and where? 
I looked it up in our library, in the laboratory. 

And was that in a reference n_ ual? 


There are a number of books in the 


What did you look into? 


| 
i} 
i 
| 
| 
: 
| 
| 
| 
i 
{ 


Well, firse of ail, I checked -- I can only remember 
some of the references. Remington Pharmaceutical was 
one. 

What books did you look in of non-pharmaceutical 
chemistry? 

We have some of the non-pharmaceutical chemistry. 

Did you look in the Chem Abstracts? 

We don't have Chem Abstracts all of the way up to 
L979. 


That is the authoritative and cumulative index or 
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chemicals con *rning the technical aspect of chemistry, 


is it not? 


Correct. 
And did you read it? 
The chemical abstracts? 


Yes. 


No, I was looking up industrial uses of anthranilic 


acid. 
And you didn't look there? 
No. 
And that is the standard cumulative index’ 
That is a cumulative index, but primarily I basically 
used it to conductt research, and on any organic 
substances. 
Did you have a work called Kirk-Othmer? 
No, I did tr 
You have never heard of it? 
Apparently not. 
MR. MICHAELS: May I have a moment, please? 
THE COURT: Mr. Dreyer, do you have another 
witness? 
MR. DREYER: We have one or two witnesses 
standing by, depending on what we do tere. We 


have a witness standing by on the executivn of 


the Search Warrant, and the arrest of Yok Lee, 
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ns and nothing on the warrant other than the execution | 


of the warrant. This will be the last witness | 


on the question. 
THE COURT: Do you expect to call them today? | 
| 


MR. DREYER: We expected to, I believe. 


| 
| 


THE COURT: And how long will that be? I | 


have a jury waiting in another big cuse. | 
MR. DREYER: I understand that. I would 


| 
estimate for Mr.Sturrock, ten minutes more on 
| 


direct, and Mr. Elliot to take five to ten 
} 


minutes on direct. Cross-examination could be 


lengthy, however. 
BY MR, MICHAELS: 
Which reference books did you check, specifically? 
As I can recall right now, the reference books that I 
used only was Remington. 
Which is a pharmaceutical book, is it not? 
Yes, and the Merk Index. 
And that is a pharmaceutical book, is it not? 
It is a book which generally describes numerous 
organic compounds. 
What did you find in the Merk Index, concerning the 


Statement of 3(g)(2), in the Merk Index? ' 


What? 


| 
| 


The statement that is in the statement 3(¢)(2), did you! 
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find it in the Mevk [nd2x? 

No. 

You didn't? 

The statement in 3(2)(2) in the Mark Index? 

Yes. 

No, I did not. 

Did you find any other portions of it in that Index? 
No. 


What did you find in the Merk Index? 


Primarily ic was listed as a compounder and the formula | 


that was employed was used for the treatient of 
a disease in swine. Anthranilic acid was known to be 
or referred to as possibly vitamin L. However, I do 


know from my knowledge that vitamin L is not promoted 


as a vitamin for human nutrition so, therefore, I did 
not consider it useful. And that was the only thing 
I found under Merk Index. 

What other reference manuals did you check? 


A dictionary of compounds, and I believe it is a 12- 


volume piece of work. 

Did that state the uses which you stated? 

For certain -- no, it did not. Are you talking about 
the statement of the uses that I stated in the 
affidavit? 


Yes. 
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No, it did not. 

Where did you get your informatic. about what 

only uses of thi substance was for? 

I didn't say it was the only use. I said the only 
uses that I am aware of. 


Excuse me, did you state that besides this manufacture 


of Methaqualone and Mecloqualone, that the only other 
uses for anthranilic acid was in the manufacture >f 
analgesic drugs and veterinary products? 


That is, that is actually a representation of what Mr. 


Sturrock thought I related to him, and it was put on 


that paper that way. But actually it was also stated 


that these were the uses that I was only aware of at 
this time. 

In other words, you didn't state that those are the 
only uses? 

Probably the only uses that I am aware of. 

But did you state, as a fact, that those three uses, 
the pharmaceutical use "A" and pharmaceutical use "B", 
and pharmaceutical use "C" are the only uses of the 
substance? 

No, I didn't say that. It was primarily only those 
three. I said that those three are the three that I 


am aware of. 


And did you ever go back to the library and look in thej - 
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>» f O And where did you pursue it? What else did you check? 

| A I checked other volumes that we had in our library. | 
| 

+ | Q And did you check any volumes in any library, aside 


5 from your own? 


6 A Well, primarily, I wasn't actually -- I didn't know 


exactly where to look, trying to find industrial 


8 uses for a particular chemical isn't an easy process. 
) Q Did you ever hear of a company called Sherwin-Williams? | 
10 A No, I did not. 
Q You never heard of them? 
12 A Sherwin-Williams? The only one I know is the one that 
3 makes paint. 
14 Q It is a chemical company called Sherwin-Williams and it| 
is a company in Ohio, a prominent maker of ortho- | 
i6 benzoic acid. | 
an No, I never heard of it. 
| \ 
18 } Q Did you ask any other chemists? | 
19 | A Yes, I did. | 
Q And did you ask any other non-forensic chemist, outside| 


21 of che police lab? 

2 | A No, I didn'e. | 
3 | Q Did you ask any chemists trained in industrial and | 
| lawful applications what the lawful uses might be? 


~ 2 eo My ties are primarily with law enforcement laboratorieq 
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and I just didn't have any -- I did not know of actual- | 
ly any particular individual to go to, and I primarily 


just restricted myself to the people and the contacts 


that I am aware of. 
In fact, you didn't ask any industrial chemicsts, 
chemical engineer, or theoretical chemists, aside from 


those associates that you might have in the police 


Lab? 
Well, ne, I did not, but that is not our usual pro- 
cedure, and that is why I did not pursue it that way. 


Did you check any industrial chemical manual? 


No, I did not. 

Did you look into the question of what non-pharmaceu- 
tical uses this substance might have? 

Only with respect to the reference that I had in my 
library. 

Which were all pharmaceuticals? 

No, they weren't all pharmaceutical. We have a number 
of books which are -- which I would not consider all 
pharmaceutical. 

Do you have any books on dye chemistry for the 
chemistry of anti-oxident? 

No, apparently we do not have anything on the anti- 
oxidents or dye chemistry. It is not our field of 


work so therefore I would not expect to find those 
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| 
a — 


books in our library. 

You did not go to the chemical library, or any other 
library except your own? 

That is correct. 

And you did not ask anyone, outside of your field, 


did you? 


Outside of my field, no. 

Did you try the Society of Consulting Chemists? 
No, I did not 

Did you try the DuPont Company? 

No, I did not. 


Did you look up to see who makes the substance? 


Yes, I did. 

And who makes it? 

I could not find who manufactured anthranilic acid. 
Did you try? 

Yes, I tried looking up to find out who manufactured 
» 

And where did you look? 

There are a few buyers’ guides that we have in our 


laboratory which Lists a number of compounds, numerous 


compounds, and their sources. Apparently I wasn't able | 
to locate it there. 
Did you try the Syntylic Organic Chemical Association? 


No, I did not. 
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Did you try B.A.S.F., which is Wyndott, New Jersey? 


No, I did not. 

Did you try the Conso Lab Supply Company? 

No, I did not. I am not aware of these chemicals, 
Did you tr:’ the Anachemia Chemical Company? 

No, I did not. 

Did you try the S.G.A. Scientific Supply Company? 
Scientific what? 

Supply company. 

Which one? 

The S.G.A.? 

No, I did not. 

Did you try any company? 

No, I did not. I am not familiar. I was trying to 
locate the source of manufacturer, and I did not 
locate that manufacturer, and so therefore thers 
a company that I was able to call. 

Did you look up the production figures for this 
substance to see how much was made? 

No, I did not. 

I'm sorry? 

No, I did not. 

Did you look in the figures ot the United States 
Department of Commerce? 


No, I did not. 


U.s. COURT REPORTERS 
FEDERAL BUILDING 


A=-243 


DeZan - cross 130 | 


And you are familiar with the fact that the Department 


of Commerce keeps production figures on chemicals? 
Well, to a certain extent I assume that you are 
correct, but I never employed their facilities on the 
production figures of any compound before. 

Did you try any standard oreanic chemistry text? 

Yes, I did. 

Which? 

The standard organic text that I employed was a book 
by Jenkins and Harton, and Roberts Organic Chemistry. 
And what did you find out from those two books? 

I couldn't locate the compound, except the structural 
formula. 

Where did you find out that che substance has 
veterinary uses? 

In the Merk Index, and they say 

(Interrupting) Did you find out the substance used 

in making analgesic drugs? 

Initially I know that there was an article in the 
Scientific Journal which a number of potential 
analgesics were being synthesized and Methaqualone was 
one of them, and there was a number of other compounds 
which were being considered as potential alalgesics 
and therefore I concluded that it might have been 


used for the manufacture of potential analgesics. 
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| Q All right. Did you obtain the opinion of any 


consulting chemists, or any p.otessors of chemistry? 
| 

l No, I did not. I1 wornally, we did not consider that 
| 


it would warrant it to such an extent that we would 
order to bring in consulting chemists, and we did not 
pursue it at that time. 

And you did not feel it was worthwhile to loo! €urther, | 
is that right? 

I took it upon myself to find out as much as you 


poss could, and there is where I stopped. 


But as much as you possibly could did not include 
asking any experts outside ofthe laboratory, and did 
not include looking in the chemical abstracts, isn't 


that true? 


That is correct. The Chem Abstracts in our laboratory 


I think. We normally don't utilize those particular 
journals in our library. 


are limited in respect that it only goes up to 1954, 
i 
| 
Did you go to another library? " 


Yes, I did, but apparently I didn't employ the Chem 


Abstracts. ‘ 


Mr. DeZan, I want to show you an excerpt from the 


Chem extracts, and I ask you to look it over (offering)}. 
| 

MR. MICHAELS: I ask that the particular 

i] 


document in the hands cf the witness be marked 
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for identification as Defendant's Exhibit l. 


BY Mn. MICHAELS: 


Q 


No you see there mauy Listed uses for anthranilic 
acid, or possisle chemical combinations of it? 
I see possisie chemical combinations, but that doesn't 


mean that ic is an industrial Se. 


I didn't ask the industrial uses, but what it might 


be used for, and do you see many uses listed there? 
Apparently when I was approached by Mr. Sturrock, we 
were considering commercial uses of anthranilic acid, 
which meant wide uses. This is primarily a listing 
of all other items of use, which may not be widely 
used, but may be the result of a research project. 
But they are other uses of the substance? 

Oh, yes. 

And then might research chemists be doing any one of 
those reactions, is that not true? 

Yes. 

And how many of them are there? 

There are numerous. 

Hundreds? 

I would say chat. 

But you never checked into this, did you? 

No, because we were considering wide commercial uses 


of anthranilic acid. 
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I want to read you the paragraph in question here 
which says besides the manufacture of Methaqualone, 


and Mecloqualone, the only other uses are in the 


manufacture of analgesic drugs and veterinary prodicts, 


and does thet say anything about industrial uses? 
Commercial uses. 

No, sir. I want to show it to you and again, and you 
tell me whether you find the words limited to commer- 
cial uses right there. 

Well, it deesn't say limited to commercial use. 

It says the only other uses. 

That was a representation of Mr. Sturrock. I told you 
what I said. I had verbally told him over the phone 
that apparently what I am aware of at that time was 
that anthranilic acid was employed in the manufact:re 
of Methaqualone and Mecloqualone. and probably used 
for the manufacture of potential analzesic and 
veterinary products. 

Did you tell him that those were the onl t. BF 

I told him that those were the only ones that I was 
aware of at that time. 

Were you accurately quoted in Paragraph 3(g)(z)? 
Accurately quoted? No, I was not. 

And are you saying now that the area in which you were 
not accurately quoted in the statement in Paragraph 
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3(g)(2) were those, in fact, were the only uses? 
Would you repeat the question, again? 
Are you saying that the way in which you were mis- 
quoted is that you said that those are the ones that 
I know at this time, while the paragraph said that 
those are the only ones, and is that the way in which 
you were misquited, and if not, please tell us? 
Yes, I would say that it was a misquotation in that 
those were the only uses. I cannot say that those 
are the only uses if I am not aware of the other uses. 
Is Paragraph 3(g)(2) in your opinion accurate as it is 
stated? 
Accurate as it is stated? No, I cannot say chat it is 
accurate -- accurate with respect to what? 
With respect to what it says. 
The only other uses for anthranilic acid? 
Right. 
No, I would say that that statement is not correct. 
THE COURT: but is it accurate as to what 
told the agent? 
2 WITNESS: It is a representation -- 
COURT: (Interrupting) In this regard? 
WITNESS: Of what I told Mr. Sturrock. 
COURT: I thought that you said that 


you didn't teil him that the only other uses -- 
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THE WITNESS: (Interrupting) I did not Say | 


that the only other use. [I said that this was 
the only use that I was aware of. 

THE COURT: That you knew of? 

THE WITNESS: That is correct. 

THE COURT: You should mark that, Mr. 
Michaels, as Exhibit 1, is it? Has the Clerk 
marked it? 

BY MR. MICHAELS: 

Q I want to show you another document, Mr. DeZan -- 

THE COURT: (Interrupting) We usually 
mark them here in the court and then have the 
clerk mark it. 

BY MR. MICHAELS: 

Q I want to show you another document, this being a 
publication of Sherwin-Williams Chemicals, a Division 
of the Sherwin-Williams Company of Cleveland, Ohio, 
with an office in New York City and describing 
analgesic acid, its reactions and its uses. 

THE CLERK: Exhibit A, is the Chem Abstract, 
and that is Exhibit A as marked. 

(Document marked Defendant's Exhibit 4A, 
for identification.) 

THE CLERK: Also Defendant's Exhibit B has 
been marked for identification. 
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(Document marked Defendant's Exhibit B, 
for identification.) 


BY MR. MICHAELS: 


Q I want to show you Exhibit B and ask you to look 
it over (offering). 


I want to direct your attention particularly to 


the column on the left where the uses of the subStance | 


in lawful commerce and industry are described? 


Yes. 


Did you see that document or talk with any represent- 


ative of that firm prior to expressing the opinion 


which was quoted to whatever degree of accuracy 
in Paragraph 3(g)(2)? 


I did not realize that Sherwin-Williams manufactured 


it, so therefore, I couldn't speak to any representa- 
tive of that firm. 
In other words, no? 

No, I did noc. 

And now having now read it would it be your opinion 


that Paragraph 3(g)(2) is accurate or inaccurate? 


In considering that just from the basis of that 


article here alone, I would say that the statement 
in 3(g)(2) that the only other uses, that statement 


would be incorrect. 


“hank you, and with regard to 3(g)(1), I'm sorry, 
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but I did not understand your testimony on direct. 

When you informed Officer Sturrock of what Paragraph Coane 
3(g)(1) says, did he misunderstand you, or did you 

get the equation a little wrong? 


In respect to the typographical errors? I related 


the information in there with respect to the use of the, 


anthranilic acid and the manufacture of Methaqualone. 
Did you tell him that you could make Methaqualone out 
of ortho-chloroanyline? 


No, I did not tell him that. 


But it says that there, does it? 

Yes, apparently I would consider it a typographical 
error. 

And you did not tell him any chloryl chloride, did 
you? 

No, I did not tell him anything with respect to 

the chloryl chloride. 

And you consider that an error, too? 

Yes, 

And you didn’t tell him anything about any anthacilic 
acid? 

Anthacilic acid? No, apparently maybe that is what 
it sounded like when I spoke to him over the phone. 


But you would find three errors in that three 


sentence statement, would you not? 
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Yes, sir. 


In fact, the reactions wouldn't work, would it, as 


it is stated there? 


That is correct, with respect to Methaqualone, or the 


Mecloqualone, ves, sir. 


Thank you. [I want to direct your attention to this 


blackboard where we have listed the names of the six 
chemicals that we have mentioned here. [I want to ask 
you, would you use the maximum number six, and we have 
acetic anhydride, and then, the ortho-amino-benzoic 


acid, and what do you get when you mix them and cause 


them to react by catalysis or whatever you use? What 
would be produced either by heat or whatever? 
Ortho-amino-benzoic acid and acetic anhydride? 

That is number one through six? 

You would produce, under the heat, a reaction, 

wold produce what is referred to as 

anthranilic acid. 

Is that a controlled substance? 


Bo; it is net. 


’ 


What would happen if you mixed number six with number 
three, and that wo''ld be acetic anhydride and ortho- 


toluidine, and what would you get there? 


I will move it closer. 
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Yes, please. Well, I would assume that a reaction 


would occur and therefore you would get probably 


acetic ortho-toluidine. 

Would that be acetic ortho-toluidine and is that a 
controlled substance? 

No, it is not. 

What would happen if you added phosphorous trichloride 
to the acetic ortho-toluidine, and what would you 

get then? 

I don't know. 

Would you get a controlled substance? 

I doubt it very much. 

So we now have three reactions that you could do with 
those particular chemicals, the ortho-amino-benzoic 
acid, and the ortho-toluidine, and the acetic 
anhydride, and these three different reactions, and 
none of which yield a controlled substance, is that 
correct? 

You mentioned the three substances, and did you s1iy in | 
any combination whatsoever would not yield a 
controlled substance? 

Do you get a controlled substance out of any one of 
the three reactions that I have just asked you about? 
No, you do not. 


But in those reactions, now, ortho-benzoic acid, 
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number two, and it is a precursor, and it is precursor 


to a non-controlled substance it is preduced, is it not f 


That a precursor to that -- well, you can consider 
a necessary agent or a precursor for that product? 
You can say anything is e precursor, depending 


upon what it is made into, couldn't you? 


Well, let's take another one. Number two, and number 


four, and number one, you put it in, and number four 
is acetic anhydride and that is number four plus 


number one, and what would that produce, sir? 


By itself, it may produce anaceial. 


And is that a precursor of anthranilic acid? 

Not that I am aware of. 

Would it produce a controlled substance? 

No, I doubt it very much. 

Let's say you took number five, and we haven't gone 
into that yet. But that is ortho-chloroaniline, and 
let's say that you added something like sodium hydride 
that was diluted, and what wovld you get? 

Did you say ortho-chloroaniline? 

Yes. 

I don't know. 

Could you possibly get a combination of say 
anthranilic acid? 


No, how can you set a combination of anthranilic acid 
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I am asking you, sir? Would you get a controlled 
substance? 

No, you would not. 

When you mix sodium into ortho-amino-benzoic acid, 
would you produce a controlled substan-e? 

Sodium? 

Yes. 

I don't know, sir. 

Well, how would you mix ortho-amino-benzoic acid 

with ether -- well, would it produce a controlled 
substance? 

You wouldn't produce a controlled substance mixture 
with ortho-amino-benzoic acid with ether. 

Would it be a fair summary of your testimony that from 
a majority of what you could combine these six sub- 
stances among either one, that they would not produce 
a controlled substance in a majority of ways? 

That the majority would not. 


A majority of ways of combining of these six substances 


even if you just limited it to those six, the majority 


of ways of combining them you would not get a 
controlled substance,or would you? 
There are a majority of ways in which you can produce 


perhaps numerous products by combining two different 
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You could produce numerous products by combining two 
different chemicals? 
By combining those various different combinations. 
How would these numerous reactions produce a control- 
led substance? 
There are chemicals up there that would produce a 
controlled substance. 
I didn't ask you that. [I asked you how many? 
How many chemicals up there? 
How many different ways of combining these substances 
would produce a controlled substance, as against ho» 
many ways of combining them that wold not produce 
a controlled substance? 
The number of ways which you would produce a non- 
controlled substance is predominant. 
MR. MICHAELS: Thank you. I have no furthe. | 
questions. 
THE COURT: Are any other lawyers going to 
examine here? 
MR. KIETZMAN: Do you feel that only one 
out of six of the Lawyers have a right to cross- 
examine this witness? 


THE COURT: I am not making that point, but 


I thought that you were giving the control to Mr. 
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Michaels and now are you going to change the 


system now? 


MR. NICHAELS: That was only because I had 
previously had more opportunity to speak with the 
defense experts and was more familiar with that 


particular aspect. 


On this aspe~’ or any other challenge to 
the Search Warrant, I can speak only for my client 
but they may adopt to whatever extent they wish 
to adopt my questions. 


THE COURT: I am trying to find ouc about my 


time. How many ocher lawyers intend to examine 


this w.tness? 


MR. SHANLEY: I do. 


MR. JONES: We cannot tell until Mr. Kietzmagq 


sits down, Judge. 

MR. SHANLEY: I have a few questions. 

MR. KIETZMAN: I only have a few questions, 
and I will try not to go over the same ground. 

THE COURT: The reason is, and I am glad that 
our distinguished lady newspaper reporter is here, | 
because it points up the need for a third judge } 


in this United States District Court for the 


Northern District of New York better than any 


example that I could find. This is it. These 
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are the facts of life here. There is a jury 


outside waiting to proceed in a case, and we have 
tried it three or four days last week, and they 
are suing for millions of dollars, and there are 
counterclaims, and the lawyers come from Washing- 
ton and Chicago, and witnesses from Texas and all 
over the country. It shows that it is pretty 
difficult, no matter how well you plan, to fit 
this all in. There is no other judge available 
to do what 1 am doing here in this area, and also 
to process the jury trials. 

I think that I will excuse the jury and the 
people in the other case. [I will let them go 
until two o'clock this afternoon so they won't 
be sitcing in the jury room. 

Mr, Kietzman, you may proceed. 

ROSS-EXAMINATION 
BY MR. KIETZMAN: 
Mr. DeZan, you stated that you have a Bachelor's 
Degree in Chemistry? 
That is correct. 
Do you have any graduate degrees in that field? 
No, I do noc. 
For the past 15 years you have worked with the Federal 
Government, is that right? 
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Correct. 

In the Jaw enforcement area? 

Correcc., 

Have you had any prior experience in other areas of 
expertise? 

In the field of expertise, yes, I developed an 
expertise in the field called Optical Rotothory 
Dispersion. 

And does that have anything to do with what we have 
talked about here today? 

No, it does not. 


With respect to chemistry, organic chemistry, are any 


of the subjects on wnich you have testified today 


had you had any prior positions prior to your 15 years 
of employment with the Federal Government? 

With respect to chemistry, no. 

Did you ever work with Special Agent Lon Sturrock 
before this? 

We occasionally call juse for general information. 

I relay general information to him on single occasions. 
By telephone? 
By telephone. 
Do you type? 
Do I type? 


Yes. 
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to a certain degree. 
MR. DREYER: We will concede that the 
chemist did not prepare the affidavit in this 


case. That is all cumulative. There is no 


affidavit by Mr. DeZan, and we are bound 
is said in the affidavit. It cold have 
an expert affidavit -- 

THE COURT: (Interrupting) But this 


affidavit is by Agent Tripp, isn't ic? 


MR. DREYER: Yes, that is the affidavit 
that we are dealing with. 
BY MR. KIETZMAN: 


Q Did you ever type the word "phosphorous," for 


"phosphoryl," when you meant to type "phosphorous''? 
No. 

Does that seem likely co be a typograhical error in 
this? 


Typographic or the way it sounded over the telephone? 


Typographic error and that is the word that was used 


on direct examination, I believe. 


Well, sir, I can only say that the word on th: 
affidavit was not the word that I employed. Not 
whether it was typographical or possibly a misrepres- 
entation of what was said over the telephone. 

Well, what is the extent of your ‘egal training, if 
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any? 
Well, I have only testified in court cases with 


respect to providing testimony as it related to my 


analysis. 


Do you have any on-going educational courses that keep 
you current with federal controlled substances? 

No, I am not aware of any courses that are available 
to keep you current with respect to federal control 
law. 

And are you aware that the word precursor has 
statutory means with respect to controlled substances? 
Yes. 

And does it all have a precise chemical meaning? 

Yes. 

And are those meanings identical in your opinion? 

Yes, I would think so, yes. 

Did you have the occasion to review any written matter 
of any sort prior to giving ycur testimony here today? 
Review any written matter? 

Yes. 

Well, with respect to what? 

Anything at all? 

Well, I have -- like we have a reference file in our 
library with respect to Methaqualone and Mecloqualone, 


and I did review the file. 
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And was thatail? 

That was all. 

Did you ever make Special Agent Lon Sturrock aware of 
the nature and extent of your experience as a chemist? | 
I don't think I did. 

So he knew you only as a Supervisory Chemist cf the 
Northeastern Region of the D.E,A,? 

Yes, I am sure he was aware of that, yes. 

Mr. Dezan, if you were told by a person who has 
advanced degrees in chemistry, and testified to a 
wide experience in the production and use of 
anthranilic acid in the commerce and research field. 
if you were told by such a person that 98 percent of 
all anthranilic acid manufactured each year were us7d 
for other than pharmaceutical uses, would you feel 
qualified to disagree with that statement? 

Well, I don't know if I would disagree with it. 

Would you feel qualified to disagree, based on your 
own experience, and I am just asking if you vould feel 
qualified? 

I would only disagree if I knew I had information to 
the contrary. 


And I take it that that means no? 


Well, I would -- that does not. I wouldn't say that 


that means no. but it does mean that I wouldn't just 
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actually some documentation, or some sort of references 


which he my have employed in getting his figures. 
I just want to go back and ask you this one more 
time, and please listen to my question. As you sit 


there right now, knowing what you know, and with the 


expertise that you have, would you feel qualified, 
as you sit there right now, to disagree with such a 
Statement? 


I wouldn't disagree with such a statement, but I would 


certainly also take -- I would say also that I wouldn't! 


totally accept it. 

Understand, I am not trying to insult your credentials 
or ability or to make you look stupid, but based on 
your realm of experience would you, as you sit there 
now, feel qualified to disagree with such a statement? 
No, I wouldn't disagree with that statement. 

Now, you have stated that the matter set forth in 
Paragraph 3(g)(2) was at tae very least an incorrect 
version of what you told Agent Sturrock over the 
telephone, is that correct? 

It was only a representation of what I said, but it 


wasn't completely accurate, an accurate statement of 


what I said. 


And certainly an incorrect one? 
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That is correct. 
Now, in view of these limitations on your experience 


that you have just established, can we agree that the 


omission of the phrases that you used in referring 


to commercial and industrial use, and these being the 


only uses that you knew of, were very significant 


omissions? 

I wouldn't say that they were significant omissions. 
Significant with respect to what? 

All right, let me ask you the question in a different 
way: If, you, yourself, were expressing this opinion 
on the uses of anthranilic acid, to a non-chemist, 
and let's say to a lawyer under oath, wouldn't you 


feel compelled to disclose the range of your experience; 


before you expressed that opinion, or would you feel 
comfortable in saying that these were the only uses? 
I wouldn't feel cowfortable in saying that these were 
the only uses until I was definitely certain that 
those were the only uses. 


All right. Would you feel comfortable,and would you 


feel as though you were being candid and accurate 


testifying under oath to a non-lawyer that the only 


uses of anthranilic acid referred to, and make no 


reference to the fact that you were talking about 


industrial and commercial uses? 


U.8. COURT REPORTERS 
FEDERAL BUILDING 


A=-264 


DeZan = cross 


Would you repeat that,please? 

Now, the whole question is: If you were expressing 
this opinion under oath to a non-chemist? 

Yes. 

To a lawyer, would you feel comfortable with the 
Statement,the bare statement that the only uses, 
other than the manufacture of Methacualine, Meclo- 
qualone, were certain veterinary products and 
analgesic drugs, expressing the qualifier that you 
know that these were the only industrial and com- 
mercial uses,and that these were the cily uses 


that you knew of? Wouldn't you feel compelled to 


make those disclosures if you were testifying under 


oath? 

I would question whether, actually, I would relate 

to that saying that these are the only uses that 

I am aware of with respect to anthranilic acid. 

So the answer is yes? 

If I actually had the figures with me as it was. 
brought out during my testimony, that if I had 

the figures that may be available in interstate 
commerce from the Commission there, if I had definite 


facts to show that there were other uses for it, 


I would claim that there were other uses for it. 


But you didn't have that information back at that 
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time? 

I did not have that information nor did I know where 
to get that information. 

So if you had been testifying under oath before a 
Federal Magistrate wouldn't you feel compelled to 
add the words that these are the only uses that I 
know of? 

That is what I stated before, that those were the 
only uses that I know of. /~parentiy, what is in the 
affidavit is only a partial representation of what I 
actually and accurately said. 

So I take it then that the answer to my question is 


yes, an aifirmative. 


THE COURT: Well, maybe he doesn't remember 


your last question. But I think he told us 
what he means. He said if he were there and he 
wrote the affidavit that he would say that the 
only uses that he knows of, and that is an 
important qualificat‘on. 

MR. KIETZMAN: That is how I understand his 
testimony, and I have no further questions. 


THE COURT: Mr. Jones. 


BY MR. JONES: 


ry 
< 


You reviewed the affidavit of Special Agent Tripp 


? 


before testifying here, didn't you? 
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Have you discussed, before testifying here today 
with Special Agent Sturrock the conversations that 
you had with him? 

No, I did not. 


Have you had occasion to discuss with him, before 


testifying here today, the substance of your testimony 7 


No, I did not. 
Do you agree that there are inaccuracies in the in- 
formation contained within the form concerning this 


affidavit by Mr. Sturrock so far as it relates to 


conversations that he had with yo ? 

Yes, I will say that there are slight inaccuracies, 
yes. 

In some respects it is incomplete as far as it relates | 
to the conversation, is that correct? 

As far as it relates to the conversation I had with 
him. 

Your conversation with him occurred on December 12, 
1975, with respect to this case, for the first time, 


is that a fair statement? 


It was around within the same week. We had a number 


of conversations during that time. 
Do you recall when the last conversation with him 


was with respect to the events related in this 


U.8. COURT REPORTERS 
FEOERAL BUILDING 


affidavit? 


It was around that tire. 


Did you speak to him on more than one day, or did you 


have a number of conversations wich him on one day? 


Yes, there was a couple of days that we discussed -- 


well, I would say one or two days, and do you mean 


with respect te the affidavit, itself? 
Yes. 
Yes, there was a couple of days in which we were 


discussing it. 


i these contacts were telephonic? 


That is correct, only telephonic. 

And you state that they took place over a period, a 
total period of two days? 

I cannot narrow it down to the number of days. Like 
I said, my conversations with him were numerous, and 
I don’t exactly remember with respect to the number 
of conversations that I had, that related only to the 
affidavit. 

Did you discuss with him information that is not con- 


tained,within the affidavit that relates to this case? | 


Only with respect -- that is not in that affidavit? 
Yes. 


I don't recall. 


Did you talk to anyone else in connection with this 
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case? 

At that time? 

At that time. 

Yes, I believe that that was -- there was another 


Special Agent from the same district office and I 


believe it was Tripp. 


Special Agent Tripp? 


Yes, on one or two occasions. 

During that same period? 

Thac was primarily because of the absence, I believe, 
of Mr. Sturrock. 


And based on yor review of this affidavit, before 


you took the stand today, is there anything contained 


in that affidavit that is predicated on information 


that you furnished Special Agent Tripp? 


Yes, there probably is information. 


And are you able to identify it by reviewing the 
affidavit? 
I can't narrow it down exactly what I discussed with 


Tripp, and I did not discuss with Mr. Sturrock, 


apparently we were all discussing the same case, 


and exactly what I told Mr. Tripp, I don't remember 


at that time. 


Vell, is it your best recollection as you sit there 


now, that in substance you would have related the 
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same information to Special Agent Tripp that you 
related to Investigator Sturrock? 

Probably I would say yes, that that would be accurate. 
At any time during the period of your telephone con- 
tact with Sturrock, did he question you with respect 
to anything that yor said? 

Did he ask me with respect to anything that I said? 
Yes. 

Well, he asked me a good number of questions. 

Did he read anything back to you? 


I don't recall. 


Did he ever indicate to you or through any suggestions |, 


in the .ourse of your contacts with him, that he was 
making notes as he spoke to you? 

I assumed that he was making notes because he was 
looking for information, and that was the basis of 
our conversation. Normally, it is primarily an ex- 
change of information. 

And did he ask you for the spelling of any words or 
terms? 

No, I don't recall that. 


Did he ask you to repeat anything he said? 


I can't really say. I can't rememtcr if he did. If 


he asked me to repeat anything. 


Were ever furnished any information by Investigator 
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Sturrock as to the existence or presence of any agent 
other than the anthranilic acid? 

Yes. 

I don't recall him giving me any such informacion. 

So it would be a fair statement, then, that your con- 


versation with him was confined to a discussion of 


anthranilic acid, and the possible uses in combinartona | 


of that agent? 
Possible uses, that is correct. And actually what 
was involved, it was also the synthesis of Methaqualone, 


Now, did you know the purpose f r which he was seeking 


this information? 

The purpose? 

Yes. 

I am not exactly certain as to what was the real pur- 
pose. Normally when you do pursue this particular 
information it is -- well, it is becaue of a pos-~- 
sibility of a clandestine laboratory being in existence 
Well, did he convey to you what the purpose was of his 
contacting you to get this information? 

Generally, I recall that -- that he approached me with 
a question as to the uses of anthranilic acid and 


apparent.7, we were -- it was made knewn that a good 


number of anthranilic acid was being shipped from a 


certain destination. 
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Q That was communicated to you by him? 
A That is correct, and this is when we started getting 


onto the uses of anthranilic acid and our discussion 


' primarily related to the uses of anthranilic acid, 

5 | and its possible use in the manufacturing of a 

6 | controlled substance. 

Q Nov, do you recall wheb, in the course of the contact 


’ 


a | that you had with him, that you communicated this in- 


ys formation to him that is in part reflected in that 
1 
10 aftidavit? 
: | 
A I do recall chat during my conversation with him. 
i 
2 0 Well, do you recall when it was? Was it upon the / 
H 
" 
ae | initial contact? 
{ 
ls | A I don't know specifically when. 
IS | Q When, in the course of your contact, early in the 


| 
| 
| 
| 
| 
16 game, or in the middle of the game, or was it at the | 
end of the game? 
A I am sorry, I just can't seem to pinpo’nat exactly what | 
but I get a number of telephone calls and there are | 
1 yther related general information calls which is 
related to other a ents, and specifically I can't 


oe narrow it down with respect to what I specifically 


- said on what particular date to Mr. Sturrock. 


i] 
| 
| 
Q Were you ever asked to review any of the information | 
| 
| 


+ contained in thet affidavit prior to the time, 
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December 18, 1975? 


| A To review the actual aftidavit? 
| Q Or any of the information contained in it? 
+ i A No, I was never provided with a copy. 
| Q Was any component of that affidavit ever read back | 


to you over the phone prior to the time of the 

| execution? 

8 | A No, I don't think so. 

a Q When did you first become aware that this information 
lof was being incorporated into an affidavit? | 


A I will not -- I am not exactly sure. Normally these 


2 | things are -- that particular aspect of the investiza- | 
1 
tion is solely conducted by the special agent. We 
i} 


normally don't get involved and so this particular 


’ 
— 


discussion was -- 


’ i 
16 ; Q Was it before or after the execution ot the warrant? 
5 A I can't answer that. 
| 
18 | Q And we agreed that the information noc included in 
19 | the affidavit, which you did noc communicate to 
. 1 Investigator Sturrock, qualifies the paragraph that 
~" 21 | is related in the affidavit? 
22 | A Could you repeat that again, please’ | 


| 
> | Q The information that is noc related by Investigator 
{ 


that affidavit 


Sturrock within the four corners of 


with respect to being the only uses that you were | 
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aware of, 


in respect to the commercial and industrial 


that informatics. qualifies the 


| 
2 | useS; can we agree that 
Statement that is recited in the affidavit? 


' A Can you -- I am not exactly sure that I understand 
6 


| 
5 your question. | 
THE COUR Ton't answer it, then. | 

BY MR. JONES: 


: ee oe Can we agree that the statement that the only other 

3 
9 | uses for anthranilic acid ar2 in the manufacture of 
10 | analgesic drugs and veterinary products, that that | 
Ll | statement, if it is then followed, by as far as I am 
12 aware of, is qualified by that phrase as far as I am 

4 Is | cware of? 
ad A ts clarified by what? 
1S A No, qualified. 
+6 THE COURT: Do you understand what he is 
Vv asking you? He means if you wrote a statement 
- would you want this in there, “as far as I am 

19 aware of"'? 

20 


E WITNESS: Yes. 


“1 | BY MR. JONES: 
aa: Q Now, would you consider as the omissions to which 


“3 | you have already testified, material to the statement 


that is includedin that affidavit? 


MR. DREYER: Objection, Your Honor. 17 
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is for the Court. 


MR. JONES: I don't think it is. 


THE COURT: I will let him answer it. Do 
you think it was important to put that in ther- 

THE WITNESS: Well, with respect to the 
facts that it would contribute to the accuracy 


of what I told him, I think it would be important. 


8 THE COURT: All right. 
9 BY MR. JONES: 
10 Q And can we agree, then, that insofar as the statement 
Ll | omits information which you gave Investigator Sturrock, 
12 | that statement misrepresents what you told Investigator 
13 : Sturrock: Yes or no? 
a i. The entire thing is not in misrepresentatior bue I 
15 Say a partial. 
16 Q Did you understand my question? 

Yes, you asked me if it misrepresents what i told him. 


To the extent that those omissions which you have ad- 
mitted exist were not related by Investigator Sturrock 
in that statement, does it p.isrepresent what you told 
him; ves or no? 


”" THE COURT: Well, he doesn't want to state 


the word ''misrepresent." Is that the way that 


you told it to him? 


THE WITNESS: Well, I would say siniaiaiadibieians 
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there is accuracyin that statement and there are 
inaccuracies in that with respect to that par- 
ticular phrase and that is it. 

BY MR. JONES: 

Q To the extent that there are inaccuracies, or some 


information that is incomplete, to that extent, can't 


we agree that the statement misrepresents the sum of 
what you told him? 

No, it does not misrepresent the sum total. 

It is not accurate? 

It is partially accurate. 


To the extent that it is only partially accurate, the 


converse would be that it is partially inaccurate. 
Thet is correct. 
Then insofar as it is partially inaccurate it is not 
an accurate representation of what you told him. 
Based on the fact that it was a verbal conversation, I 
don't know to what extent the accuracy of an affidavit 
would be achieved. 
I didn't hear the last part of it. 
(The previous answer was read by the 
reporter.) 
THE WITNESS: What I mean by that is if 
yas based on a telephonic conversation, I did 


see a typed affidavit, so therefore I didn't 
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have the opportunity to review it. 


BY MR. JONES: 


Q 


You had an opportunity to review this affidavit before 
coming into court today? 
Yes, I did. 


And you have had the opportunity to review the af- 


fidavit in the session that we are in right now, and 


as you sit there at the witness stand? 
We are discussing about reviewing the affidavit prior 
tO -- 
(Interrupting) No, I am not. My question to you is 
directed to the knowledge that you presently have and 
which you communicated to us. You agreed with us that 
the affidavit and specific exception that we are talk- 
ing about right now was not fully and accurately rep- 
resentative of what you told Investigator Sturrock? 
That is correct. [It is not totally accurate. 
And to the extent that it does not fully represent what 
you told him, it constitutes a misrepresentation, does 
it not? 
Not a total misrepresentation. 
But a misrepresentation? 

THE COURT: Wait a minute. That is for me 

to decide and I will decide it. 


MR, JONES: Thank you, Judge. 
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BY MR. SHANLEY: 


Could vou tell us where you are based? 


My base is at New York, New York. 


And was it so during the month of December, 1975? 
Yes. 
And had you worked with Investigator Sturrock before, 


and did you know him? 


Work with him? I knew him, but he was the Special Agent 


in charge of the district office here and we had 
certain limited telephone conversations. 


Now, you recall that, if I understand your affidavit, 


Sturrock called you, yes a question, and is this a 
etandard procedure where an agent might call and ask 
something directly from you, or is it unusual? 
Apparently, because I am a Supervisory Chemist. There 
are two supervisors in our laboratory. There are 
designated areas that we specifically service. 

Well, was Sturrock referred to you by one of your 
underlings, or did he ask to speak directly to you? 
Normally, if there is any information that goes to a 
chief supervisor, they normally call on the supervisor, 
and that is how he probably called me. 

He called you and that is your memory? 


That is correct. 


Did you make any notes of the conversation? 
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A No, I did not. 


Q Do you recall that, as you sit there now, and it is 


only some four months ago, or three months ago, what 


A There was a number of conversations that I had with | 


j 

| 
Bed he said to you when he called; I mean Sturrock? 
Sturrock relating to this particular case. | 


to do with the use of anthranilic acid. 


Q I mean the first one, when he first familiarized -- 
8 | A (Interrupting) In the first conversation. 
| 
9 | Q Yes. 
10 A Well, the first conversation, I feel quite sure it had | 


I2 | Q I see. And had you ever heard of anthranilic acid 

13 | before? | 

\4 | A That is correct. | 

15 | 0 And did he tell you anything about any quantity? 

i6 A Yes, he did. I believe so. 

ly Q And do you recall the quantity that he gave you? 

18 | 4 1 think it was about 2,000 pounds. 

19 | Q 1,000? 

<0 | A No, 2000 pounds. 

2} Q And did you regard that as significant? : 
* | A Yes, I did. 7 
23 Q In what respect? , 
24 A Well, it was a significant quantity, that of a pre- 


o | cursor that is commonly employed in the manufacturinr | 
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of controlled substances. 
And do you know the amount that would make of a 
controlled substance? 


Well, roughly I wovld say it is almost a two-to-one 


ratio, and if you had about 2,000 pounds you would 


wind up with about 3,000 pounds of Methaqualone. 


Did you regard this as significant? 


Certainly. 


And you made no notes of your conversation? 


No, I normally do not. 


You normally do not? 


We normally do not, just with respect to a conversation | 


between agents we do not record all our conversations. 
Well, was it then that you gave him the information on 
the occasion of that first telephone call reciting 
about paragraph 3(2)(1) and (2)? 

On that first conversation, no. It was not -- it was 
not during our first conversation. 


All right, during che second conversation? 


It could have been any conversation after that first 
one. I am not exactly sure when. 


How many were there? 


Well, we had quite a number of telephonic contacts. 
About how many? 


I would say a rough estimation would probably be about 
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six or maybe seven or eight. 
And you made no note of any of them? 
I said that I do not make any notes ot any conversations 


with agents. 


Regarding whether or not the case is, it would be re- 


garded as a major case, or just the passing inquiry 


over the phone and you would make no notes? 


That is correct. 


And did anybody -- did Sturrock ask you for anything in 


writing? 
No, he did not. 


Did he ask you to come to Albany? 


No, he did not. But apparently he did not. 

And you didn't go to Albany? 

No, one of our other chemists went to Albany. 

And when was it that you first saw the affidavit 
involved? 

The first time I saw the affidavit was when, I 
believe -- let me see -- I spoke to Bill Rider, and 


he told me that apparently there is a suppression 


hearing going on. 
Is that recently? 
Yes, I believe it was yesterday that I got the call. 
And did you physically examine the affidavit at that 


time, or shortly thereafter? 
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Yes. 
And who was it by? 
By? 
Yes, who made the affidavit? 
I just saw that particular part of the affidavit 
relating to what I had discussed with Mr. Sturrock. 
I didn't see the whole affidavit; no, I did not. 
Do you know who made it? 
No, I do not. 
Did you examine it this morning? 
The whole affiuavit? No, I just read Paragraph 
3(g)(1) and 3(g)(2). 
Do you have it in front of you still? 
No, I don't. 
THE COURT: Well, here is the original. 
BY MR. SHANLEY: 


Do you have it 


Who is it by? 

Raymond Tripp. 

But your conversation was with Sturrock? 
Sturrock and Tripp. 

Well, who did you speak to most? 

Most of the time I spoke co Sturrock. 


Okay. Now, did you relate -- do you recall any 
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conversations t“2* you had with Tripp as opposed to 
Sturrock? 

It was some time -- it was relating to the same 
particular case. 

Do you have any notes which would indicate? 


No, I do not have any notes of my conversations. 


And the matter that appears in Paragraph 3(3)(1) aad (2)) 


was this related in the conversation? | 


Pardon me? 


The matter that appears in Paragraph 3(g)(1) and (2)? 


Yes. 
Who was that related to? 


It is relating about me. 


Who did you relate it to? 

I am quite sure that I related it to -- I am pretty 
sure it was Sturrock and Tripp together. 

like a dual conversation, possibly, and I am pretcy 
sure that there was three of us on the phone. 

This is the first time that you have mentioned that, 
isn't that so? 


There were times during the conversations where Tripp 


would pick up the phone at the same time that I am 


talking to Sturrock. He would pick up an extension 
phone. 


You didn't tell us before. 
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I was never asked, 
But didn't you indicate to Mr. Jones and Mr. Michaels 
that you had related this information to Mr. Sturrock? 
I talked to Mr. Sturrock and I spoke to Tripp. 
Now, wait a minute, didn't you first indicate to 
Mr. Michaels and Mr. Jones that you spoke ‘o Sturrock; 
yes or no? 
Yes, I did indicate that [I spoke to Sturrock. 
And then when I point out that Tripp had made the 
affidavit then you say that you also spoke to Tripp, 
isn't that so? 
Most of my conversations -- if I may be allowed to 
explain -- most of my conversations were witn Sturrock. 
But I do recall them, there were specific matters 
also relating to the uses, and Tripp was also on 
an extension phone. Now, it may be related to the 
matters that are in this particular affidavit. I 
am not exactly sure. If he said it was what we were 
discussing in the affidavit, but I did have conversa- 
tions with Sturrock and Tripp, and there are times 


when all thrze of us were on the same line. 


And you are now adding that to the previous testimony 


are you not; the fact that Tripp was on the phone? 
No, I am just clarifying my previous testimony. 


All right. Now, were ~ou ever asked to submit an 
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affidavit? 

No, I was not asked to submit an affidavit. 

Were you asked to submit, by either Sturrock or 
Tripp any reports in writing? 

No. 

Concerning the substance of Paragraph 3(g)(1) or 
No, I was not. 

Did Sturrock or Tripp, at any cime, telephone you 


and read to you Paragraph 3(g)(1) or (2)? 


I don't receil if they did or not. But I don't recall 


if they did or not read 3(g)(1) or (2). But I am 
not sure of him reading -- I don’t recall him reading 
something back to me in writing. 

Well, all right, let me ask you this; did he ask you 
to come to Albany to review that testirz 

No, he did not ask me to come. 

I am sorry, the affidavit. 

No, I was not asked to come here. 

Did he send a copy of that affidavit to you 

York City? 

No, he did not. 

Were you aware -- 

(Interrupting) Let me just think and clarify cthac. 
He did not send me a copy ot the entire affidavit. 


Just yesterday I received this portion of the 
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I am talking about before the execution of the warrant. 
No, I was not sent a copy of the affidavit. 

Did Sturrock mention to you the words "search warrant''? 
Yes, he did. 

And you knew chat he was - yor: know that he was 
going to make an affidavit? 

No, I did noc. 

And in your line, forensic expertise, you are aware, 
are you not, that you need an affidavit to obtain a 
search warrant? 

Yes, to a certain degree I am, but I am rarely ever 
eciven copies, and, in fact, I don't ever recall 
receiving copies of an affidavit for a search warrant. 
But you knew that Sturrock was going to make an 
affidavit for a search warrant, and isn't that why 

he told you he was calling you? 

I am not exactly sure if he specified he was writing 


an affidavit. 


So you didn't know the purpose of why was getting 


that information from you? 
That is correct. 

And you had no idea? 

THE COURT: You have to answer, 


THE WTTNESS: Are you asking me i: I had 
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idea. He may have mencioned this on the af- 
fidavit, but I can't say specifically if it was 
for an affidavit. I know that we were on the 
telephone discussing it, and n iay have mentioned 
it was for an atfidavit. I rarely see affidavits, 
so therefore I guess I just didn't take it too 
seriously with respect to if he was quoting or 
writing something down as I was conversing with 
him. 

BY MR. SHANLEY: 

So you didn't take it seriously. 


I didn't say that. 


After he mentioned that the figure of 2,200 pounds 


or 2,000 of anthranilic acid? 
Every laboratory, any information regardless of 
we actually pursue information to provide it to 


agents. : 


But this amount would indicate an enormous proce 


capacity, would it not? | 


| 
Yes, it would. 
: , » | 
And probably more than you have ever dealt with before? 


Probably. | 
And knowing thi you still had no idea that you 
wanted -- 
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(Interrupting) I can't say I had no idea. But I 
Say I can't recall and I just do not recall him 
specifically stating that he is going to quote me 
for the purpose of an affidavit. 

And if you had known this, as a fact, you would have 
taken much more care? 

No, I think that I would have generated the same 
inforuation, and specifically I normally do not just 
take information off the top of my head. I try and 
pursue as much accurate information as 1 possibly can. 
And would it be fair to say that you gave him this 
information off the top of your head? 

No, I did not just give him the information otf the 
top of my head, I said primarily -nd initially, 


I said I am not aware of any uses. But I pursued it 


and tried to find out further uses, and I still came 


up with the same conclusion. 

And would you turn cto Paragraph K? 
Paragraph what? 

Paragraph K, do you have tnat? 

Yes, i 

And do you see the word "ether" there? 
Yes, 

And is that a precursor 0 Methaqualone? 


A precursor for Methaqualone? 
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Yes. \ | 


No, it is regarded -- I would not regard it as a 
precursor. 

How about sodium? 

No, I would not regard that. 


And how about sodium acetate? 


Ne. 
MR. SHANLEY: May I have a moment, Your 
He-or? 
THE COURT: Yes. 
MR. SHANLEY: I have no further questions 
Your Honor. 


BY MB. HERRICK: 


Q You are aware that Methaqualone and Mecloqualone 


are controlled substances? 

Yes. 

And are you aware of the date that they became 
controlled substances? 

Right now, no, but I do not have that information, 
but [ know it is about approximately two years ago. 
Approximately three years ago? 

No, approximately two years ago. 

And during the time that they had been controlled 
substances, how many times had you worked in your 


laboratory for the D.E.A. or any other police agency 
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with these chemicals? 

During the time that they were controlled. 

How many times have you worked with them as controlled 
substances? 

As controlled substances I personally -- are you 
asking if I analyze them? 

How many times have you worked with them in your 
Laboratory? 

I review all of my work sheets that are submitted 

by my chemist. 

How many times have you personally worked with these 
items? 

That was prior to being controlled. 

Ha + you ever manufactured Methaqualone? 

No, I did not. 

Have you ever dealt with a case where Methaqualone 
was manufactured? 

Are you saying I was personally involved in the case? 
Yes. 


No, I did not. 


Have you ever testified in a court of law, or made 


any affidavits in reference to a criminal case in 
reference to Methaqualone, prior to this ins e? 

I don't recall, no, I don't recall. 

Now, on or about December 12th, 1975, you received a 
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phone call from Special Agent Sturrock here in Albany, 


is that correct? 

Yes. 

And you testified that phone call was at your office 
in New York City, is that correct? 

That is correct, 

And during the week of December 12th, prior to the 
18th of December, you spoke with either Special Agent 
Sturrock or Special Agent Tripp on several occasions? 
Yes. 

To the best of your recollection, how many individual 
phone calls did you receive or place to those agents? 
As I said before, it was about eight. 

About eight? 

Yes. 

And how many of those approximately eight phone calls 
were both Special Agents Tripp ead Sturrock on the 
phone at the same time? 

I would say about three times. 

Special Agent Tripp would, at times during the con- 
versation, get on the phone or you would hear his 
voice and you, I believe, and correct me if I am 
wrong, you stated at times he would come in with 
certain information, and is that correct, in your 
first phone conversation? 
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In my first conversation with Mr. Sturrock? 
Right. I believe that you stated to Mr. Shaniey 
who just questioned you, that in the first phone 
conversation it was a three-party -onversation? 
No, I didn't say that. 

My first conversation was with Mr. Sturrock 
direct, but after, following conversations there 


were also times that I spoke incividually with Mr. 


Tripp or also ‘here were times when all three of us 


would be on the phone together. 


Now, dealing just with the times that all three of 


you were on the phone; during the entire length of 
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Did there come a time during any one of those three- 


party conversations that one of these agents would 


leave the phone conversation? 


I don't recall. 


Now, you had approximately eight, a total of eight, 


phone conversations with these special agents, and 


you stated chat you kept no notes, is that correct? 


The & correct. 
Did you «pen a file in reference to this matter, 
keep any other records? 


Not with respect to this particular case. 


\ 
those specific -- were all three of you on the phone? | 


In yeur phone conversations with Special Agents Tripp 
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and Sturrock, were any of the other facts in 
reference to this case related to you? 
Any of the other facts? | 
That are contained in that affidavit, were they | 
related to you? 

Which facts are you referring to? 

Specifically, did Special Agent Tripp or Special 

agent Sturrock mention where this anthranilic acid 


was purchased? | 


companies? 

No, I don't think that they we.+ avare ot that at that 
time, because I was trying to p--sue this infurmation, 
too, 

Ana did he mention any othe~ chemicals or drugs? 

Not that I could recall. 

Who first mentioned Metiaqualone? 

Who first mentioned Methaqualone? 

Yes. 

I think I did but I just can't exactly recall, but 

I think I may have, or he may have. 

So in substence, Special Agent Sturrock in his first 
conversation related some basic facts to you? 


Yes. 
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And asked for your opinion as to where that might 


lead, is that correct? 
‘at can be made from it? 

What can be made from it. 

Yes, 

And your reply was Methaqualone? 

My reply was that it can be employed for the manu- 
facturing of a controlled substance such as Metha- 
qualone, or Mecloqualone. 

And that was the first conversation that you had with 
them? 

Yes, probably. 

And this is before you referred to any of the 
textbooks, or sources of information that had been 
mentioned here today? 

That is correct. 

And during this first conversation, to your knowledge, 
was Special Agent Sturrock making any notes? 

I don't know. 

Did he ask you to spell anything for him? 

There were times when he did ask me to spell things. 
Did he ask you to slow down when you were relating 
something to him? 

No, he asked me to spell certain worcs and I don't 


recall what they were. But he did ask me to speil 
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certain chemical terms. ‘That was just like our 

first conversation. 

Did you ever ask Special Agent Tripp or Special Agent 
Sturrock to repeat to you the spellings of certain 
words, or what you had related -o him? 

No. 

And that included also the spelling of chloryl 
chloride? 

No. 

When did you first open a file or a record in reference 
to this case? 

Primarily the only records that we have in our lab 
are the records relating to the results of analysis 
on the submitted evidence. 

And into that file did you place any notes or memo- 
randa of your conversations between yourself and 
Special Agent Tripp or Sturrock? 

No, I did not but I have to clarify something in 
respect to the spelling like I said at the cime back, 
I know he stuttered because of the chemical nomen- 
clature and it was not understood by Lon Sturrock, 
and I don't know if I spelled it or pronounced it 


improperly so that he could understand them. 


Did he speak or pronounce for him each of the chemicals 


that are contained in 3(g)(1) of the evidence? 
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Each one of the chemicals? No, I did not. 

Would you refer to 3(g)(1) for a moment, and do you 
have it? 

I have a copy from His Honor. 


Did he ask you to spell anthranilic acid? 


I don't recall if he asked me to spell these 


precursors. 

And thac would include chloryl chloride? 

I believe I definitely recollect that it wasn't 
chloryl chloride. As I testified before, I did not 
know the existence of such a thing. 

Did you spell Methaqualone or Mecloqualone? 

I don't think so. 

And did he ask you to spell anthranilic acid and 
acetic acid? 

I don't recall. 

How about acetic anhydride? 

No. 

How about acetyl-anthrenilic acid? 

I don't. recall. 

Ortho-toluidine, and I don't even know if I pro- 
nounced it correctly. 

No, you didn't. 

Did he ask you about that? 


I don'c recall if I spe)led that. 
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In reference to the last sentence in 3(g)(1), ortho- 
chloraoniline or acetyl-anthranilic acid, did he 
ask you to spell them or pronounce them? 

With respect to that I don't think so. 

Did he ask you to repeat those? 

He may have asked me to repeat them but I just can't 
be definitely certain that he did ask me that or 
not. There was hesitation involved. We did repeat 
a couple ot things and I don't know exactly what. 
And it is your testimony that you gave the same 
exact information to Special Agent Tripp that you 
gave to Special Agenc Sturrock, is that correct? 

I am quite sure that I did. 

And did you -- dic Special Agent Tripp ask you to 
spell any of these items that I have mentioned to 
you or to repeat chem? 

I don't remember. 

Do you know that Special Agent Tripp or Special 
Agent Sturrock have any background in chemistry? 
No, I do noc. 

Did you ask them if they had any background in 
chemistry? 

I did not. 

Did they ask you to spell phosphorous trichloride? 


I don't remember. 
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Do you remember if you men*ioned phosphcrous 


trichloride? 
I am quite sure I did, but there was also some other 
things that I said that could be utilized in its 
place. Phosphoryl trichloride or phosphorous tri- 
chloride and phosphorous oxic chloride and these 
terms were generated in the conversation, items 
which would be used replacing -- one can be uscd 
instead of the other. 
And did you spell any of those other terms or 
chemicals or chemical agents? 
I don't remember. 
Are any of those agents or chemicals mentioned in 
3(g)(1) of the affidavit? 
The only thing I see here is chloryl chloride. 
And that is not one of the items that you just 
mentioned? 
Those are not one of the items that I mentioned. 
THE COURT: Is that all? Mr. Herrick 
do you have anything? 
MR. HERRICK: I have nothing. 
MR. DREYER: I have nothing on redirect. 
THE COURT: You are excused. 
(Whereupon, the witness was excused.) 


THE COURT: Mr. Dreyer, in the interest 
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to do. Is all of the evidence in? 

MR. DREYER: As far as the government is 
concerned. 

THE COURT: Ti.:t is on the motions to 
close *hi© search warrant, or to controvert it. 

MR, -XEYER: The government has no further 
witnesses to call on the search warrant. 

THE COURT: Does the defense have all 
their witnesses in on that? 

MR. JONES: No, Your Honor, we don't. 

MR. MICHAELS: May we have a five-minute 
recess to confer. 

THE COURT: Yes, we will take a ten-minute 
recess because, as I told you our «trcumstances, 
I am the only United States Judge in this 
district here. You can have ten minutes. This 
is a good example, and another newspaper re- 
porter just came in, to cite that we need a 
third judge here because I cannot do all of 
the things that are now before us. 

MR. JONES: I think that there should be 
an editorial in the paper tomorrow morning. 

THE COURT: We should have another judge, 


but anyway, we will take ten minutes and maybe 
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you can decide how much more we have to pursue. 
On any other questions, maybe we can defer those 


until the 19th. That is for whatever problems 


Warrant and so forth. 


Talk about those propositions. 


| 
| 
| 
you might have on the execution of the search 
| 
| 


THE CLERK: The court stands in recess. 
(After a short recess the proceedings 
were resumed. ) 
MR. MICHAELS: The defense recalls Mr. 
Frank Soa. 
FRANK SOA, 
having been previously sworn, w. 2xamined and 


testified further as follows: 


BY MR. MICHAELS: 
What are the standard chemical reference books or 
publications with regard to the uses of a substance? 
You can go to the chemical abstracts and the ctiemical 
abst: acts compile the subject matter in the area of 
about 40,000 different scientific publications 
throughout the world. By looking under a particular 
heading you can find the uses and the various de- 
rivative? of the particular compound involved. 


And do you know within your expertise whether the 
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Chem Abstract prior to 1954 w-ild include the uses 
of anthranilic acid? 

Yes, it would. 

Would it state dye chemistry? 

Yes, it would. 

What other standard chemical reference uid 

a qualified chemist check to determine the uses of 

a substance? 

Well, of course, you could go to various encyclopedias, 
chemical encyclopedias and check on the subject matter. 
Curt and Ofmer is a fairly good example of that. 
Curt and Ofmer lines it up, and I think that we even 
have a Xerox copy on anthranilic acid, and in there, 
he not only describes briefly the preparation, but 
he also describes its various uses, and it gives 

the actual production over a period of, I think, of 
approximate]v ten years. 

Would it be difficult for a qualified chemist ~~» 
determine what the uses of this substance are? 

No, it would not. If you had che r.zht chemist ic 
would be relatively easy. 

Is it necessary to start with anthranilic acid in 


order to produce Methaqualone, in your opinion? 


No, you could start with other materials, and actually | 


not anthranilic acid, and end up with Methaqualone. 
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Q In other words, Methaqualone ir not .:e essential 


2 starting point -- withdrawn. Anthranilic acid is not 


3 the essential starting point in order to make 

4 Methaqualone, is that right? 

) A You could start in a different area. 

6 Q If a person were to make or to attenipt to make 


Methaqualone from anthranilic acid, how much acetic 


8 | anhydride would you need -- and that is the chemical | 
9 number six (spell it out on the boarc). | 
I 


fee ae It takes approximately just about an equai weight -- | 


pretty close to an equal weight. 


12 Q Well, could a person who wanted to make Methaqualone, 
13 starting from anthranilic acid, could he do that 

ls with one percent as much acetic anhydride as you said? 
15 A No, he could not. 

16 Q Who is the Largest producer of anthranilic acid? 

17 A Sherwin-Williams at this particular time, sir. 

18 Q Is it difficult for a chemist to find out that fact? 
19 A Not at all. 

29 Q Does Sherwin-Williams, itself, inform the chemist 

21 of the uses of the substance? 

= A Yes, they have -- they put out publications chat 

23 describe some of it. 

4 Q Have you seen many references in the professional 


literature on the uses of anthranilic acid, and have 
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Soa - 


you seen it repeatedly? 
Many references to the uses, yes, I have. 
And dye chemistry also mentions it? 
Practically always. 
Dr. Soa, if you combined substance No. 1, anthranilic 
acid with substance No. 6, where they would react 
with either a heat or catalyst or something of that 
sort, what would you get? 
I would get anthranilic acid and acetic anhydride. 
I would get -- 
TH™ COURT: Do we need this? Is this 
in the form of some rebuttal? The government 
chemist agreed with what you are saying. 
MR. MICHAELS: I believe that the 
government chemist said something different, 


but I agree that the general gist of that was 


that these substances could be combined in any 


number of ways. 

THE COURT: This man testified at length 
before about all of the uses and the books and 
so forth. I know all about thac. 

MR. MICHAELS: Thank you, and I will cease 


that Line of question. 


BY MR, MICHAELS: 


Q 


How large a field, in terms of volume and production 
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is the field of dye chemistry as a whole? | 
Well, it runs into the millions of pouds. | 
And what is the basis for that opinion that you have 
just stated? 
The basis is that the government puts out publications 
yearly, which is a simmary of the production of various 
types of dyes, and broadly of the overall dye field. 
Are these government figures difficult for chemists 
to obtain? 
No, they are not. 
MR. MICHAELS: Thank you, 
I have a couple of more questions. 

BY MR. MICHAELS: 

Q How much acetic anhydride do you need in order to 
make 2200 pounds of that acid in the Methaq.. alone? 
Approximately 2200 pounds. The weight relation is 
100 to four for the acetic anhydride, and on the 
anthranilic aci. it is about 137. But usually it is 
used in chem.3try, you usually use a slight excess of 
one or the other materials. So it would take 
approximately the same weight. 


MR. MICHAELS: I have nc further questions. 


| 
BY MR. DREYER: 
{ 


Q I think that you said in your direct testimony that 


anthranilic acid is not an essential element of 


U.S. COURT REPORTERS 
FEDERAL BUILDING 
ALBANY, N.Y. 


A=304 
Soa - 
ve or is it your testimony that anthranilic 
acic ‘ay mot necessarily be the first precursor or 
substance used in the preparation of Methaqualone? 


Well, I said that anthranilic acis is a »recursor to 


a preparation of Methaqualone. 


THE COURT: Do you need it to wind up with 
Methaqualone? 

THE WITNESS: Yes, this is one way of doing 
it. It is not the only way of aoing it. 

BY MR. DREYER: 

Q In other words, you stated in your direct examination 
that you could start the preparation of Methaquaione 
at some other point? 

Yes. 
You did not indicate to the Court that anthranilic 
acid would not be an essential ingredient if you chose 
to start someplace else, isn't that correct? 

don't know that I mentioned it that particular way, 
but actually you can start with other derivates, and 
I tnink that that is what you would Like to know. 
And even if you start with them, there would come a 
time in the process when anthranilic acid would be a 
necessary ingredient? 
It would start at a place where you wouldn't be using 


anthrani‘’c acid. 
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Soa - 


But would there come a time when you would have to 
use anthranilic acid? 
Not from your starting poir an other words -- 

THE COURT: (Interrupting) Now, let's 
simplify this for me. When you get to the 
finished product, do you have Methaqualone? 

THE WITNESS: I have never mace it. 

THE COURT: Ever around when it was made? 

THE WITNESS: No, I was never around. 

THE COURT: Could you have it without chis 
acid being in it? 

THE WITNESS: Free “he chemistry point of 


view, you can actu.ily start at -- 


“HE COUKT: (Interrupting) I don't care whegfe 


you start or finish or whether you are in the 
middle o> «cc the end. But when you have the 
product, can you have the product without the 
presence of that acid? 


THE WITNESS: I think that I could answer 


THE COURT: You could have it without it? 

THE WITNESS: You could have it without 
starting -- 

THE COURT: (Interrupting) I don't care 


about starting or at the end. Life cannot be 
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Soa - 


that complex. At the end when you get the 


product, is there acid in it? 
3 THE WITNESS: Yes, it has got the making 


4 of that acid. | 


uw 


THE COURT: Does it have to be in it? 
6 THE WITNESS: It has to have those par- | 


ticular things, yes. 


8 MR. DREYER: I have no further questions. 
9 (Whereupon, the witness was excused.) 
: 9 | MR. MICHAELS: Just wait a moment. | 
U1 : MR. KEITZMAN: I have a few other questions. | 
si 2 | THE COURT: This is gettir~7 to be repetitious 
13 | and I have certainly lis .ac’ patiently. 
14 | BY MR, KIETZMAN: 
1S : Q You have testified in response to the Judge's question 
that in your expert opinion, the grouping of chemicals 
that are present in anthranilic acid would have neces- 
sarily been present in the finished product of 
Methaqualone? 
Yes. 


Now, in all otf the variety of ways that you have 


testified that there are to ma ufacture Methaqualone, 


is one necessary ingredient always anthranilic acid? 


No. 


MR. KIETZMAN: No. Thank you. 
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MR, DREYER: I have no questions. 


THE COURT: Thank you. You are excused. 


(Whereupon, the witness was excused.) 


THE COURT: Anything further on the question 
of controverting the search warrant? 

MR. DREYER: Nothing by the government. 

MR. MICHAELS: Nothing further on behalf of 
the defense, Your Honor. 

MR. KIETZMAN: No, Your Honor. 

THE COURT: ha ! r ocher witness, 
and what particular problem would he testify to? 

MR, DREYER: Well, the main attack against 
the warrant cuncerning probable cause which we 
have just completed, and the method of entry. 

THE COURT: I have read abort that and the 
nighttime entries and whether they announced 
themselves, and can't that wait for another day? 
Ordinarily, ] would hear that at the time of 
trial. 

MR, DREYER: The other issues that would 
be incorporated into the testimony of the witness 
deal with the forced entry and that would be the 
arrest of Mr. Lee, the seizure of items from 
Mr. Lee's person, and premises, and seizure of 


items from Mr. McDonald's premises and residence, 
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md seizure of items from Mr. ‘“/inner and Mr. 
Newman. That is what we were zoing to go into 
this afternoon. 

However, if the Court desires to defer those 
issues until a later time, then what the Govern- 
ment proposes, at least the Government should 
be given an opportunity to put on the record the 
manner in which rhe Search Warrant was executed 
so that we can then move the Court to determine 
the issue of the validity of the Search Warrant 
without proceeding to the other constitutional 
issues in this case, because we don't think that 
the arrest of the defendant and the seizure of 
property from their homes in any way involve the 
validity ot the Search Warrant insofar as we have 
been discussing, that is. 

THE COURT: These other things that happen, 
and I read your memorandum of law and the af- 
fidavit and so forth, as they relate to matters 
that would ordinaril~ be matters for suporession, 
wouldn't they? 

MR. DREYER: Yes, Your Honor. 

THE COURT: At the time of trial, and 


whether you are going to use chem is something 
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that you would have tc make a judgment about. 
MR, DREYER: Yes, that is correct. 
TdE COURT: But I only want to hear what 
relates to this search warrant now. n 
except Mr. Jones did make a motion which goes 
to the heart of the search warrant in that an 
agent who served the search warrant didn't serve 
it properly, that is by making a forced entry 


concerning 18 U.S.C. 3109 without properly an- 


MR. DREYER: We are finished with that, 
| 
| 


nouncing themselves. If you want to defer that | 
issi:e, we can do that and limit oursel*es to the | 
is se of proba>le cause. 

THE COURT: No, I weuald take that part. 
How long will it take? 

MR. DREYER: Five minutes. 

MR. JONES: Maybe five minutes with him, 
Judge, or maybe a little longer at the end. 

MR. DREYER: That is for the direct 
examination. 

THE COURT: Just the execution of the 
warrauic. 

MR, DREYER: Yes, from the knocking on the 


door to the entry into the house. 


THE COURT: Well, I am open for suggestions, 
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buc I have to start with the other case at 2 
o'clock. I can't hold those people up any 
longer. I think thac what I would like to do, 
you have all looked at that search warrent, and 
whether the affidavit supporting it is sufficient 
to give probable cause to the grant of the search 
warrant, and I think that that is important 
enough, and it seems to be one of the main 
elements of the defense of the case, and Mr. 
Jones has stated that but [I think that maybe 
you should brief that, and we could hear the 
rest of the other questions that you have on 
April 19, in the afternoon. 

MR. DREYER: The Government concurs. 

THE COURT: I don't know, do you gentlemen 
have any ideas on that? 


MR. DREYER: It is just a matter of time. 


THE COURT: We will have tc have 28 hours 


a day to do the business in this court here, but 
I think that s nebody, and I don't know whether 
the defense is going to coordinate this in one 
brief, but I think that you should pick up what 
we have here now and brief it quickly, as quickly 
as you can,pointing out the factual matters chat 


were developed. 


U.s. COURT REPORTERS 
FECERAL BUILDING 
ALBANY, N.Y. 


MR. MICHALS: We find ourselves so much 


confused as to the purpose of briefing further, 


3 | after brief presentation of the motion papers, 


$ | and we would wonder whether it might not be 


wt 


| 
possible for the defense counsel to address the 
6 question of the sufficiency and validity of the | 


search warrant prior to adjourning whatever 


8 necessary portion of the proceed s must be 
9 deferred. I believe that we have all of the 
10 evidence before the Court to serve as a basis 


i for these actions, but percuaps we might conclude 


ve them as to sufficiency and the priority of the 


\3 warrant itself, today. 

is THE COURT: You mean that orally. 

15 MR. MICHAELS: Yes. 

16 THE COURT: That is what I want you ce do 


di in writing, and summarize it all che same as you 
18 would in the discussion of the facts as you 
19 think that they favor your side, or at least sup- 


port sufficiently the sufficiency of the affidavit 


and the grant of the warrant. 


The witnesses haven't been many, and I 


think it is still a summary of the facts as you 


view them, partially as the pertinent law applies 


to the factual situation that you hae developed. 
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MR. MICHAELS: Very well. 


THE COURT: I think that you ought to do it 


that way, but how long do you want to do that? 


MR. MICHAELS: How long will it take to 
get a Lranscript? 

I would like to confer with my counsel for 
a moment. 

Your Honor, we are edging up towa-.d a 
bench conference. 

THE COURT: No, get your papers in by the 
15th. We are checking on che other papers and 
I have some othce~ motion papers. 

I think that we should put on the record 
that you are to file an exchange by April 15th, 
and a summary of the fact, and any further law 
that they think necessary, and file an original 
with the Clerk and a copy to me in my Chambers 
on Thursday, April 15, and I have already in- 
dicated that I have made rulings on your dis- 
covery, and the bill of particulars and so forth, 
and that Mr. Dreyer should draw some type ot 
blanket order in regard to those rules and the 
severance ot Lazarski. 

MR. DREYER: As I spoke to you earlier, I 


have not endorsed all of the motion papers 
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because we don't have thew all. I may do that, 


but I will need an order, a blanket one or a 
separate order. 

I have written down ail ot this, and I 
will submit an order sometime this week. 

THE COURT: Show it to the other Lawyers. 

MR. DREYER: Yes. 


We will stan? in recess until 


Court stands in recess until! 


(Whereupon, a recess was taken until 


2 p.m.) 
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MEMORANDUM=-DECISION and ORDER 


The defendants have made separate motions pursuant to Fed. R. 


Crim. P. 4i(f) for the suppression of evidence consisting of sub- 


stantial quantities of a drug known as methaqualone or mecloqualone, 
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certain chemiztal ingredients such as Anthranilic acid, chemical 
paraphernalia such as bottles, filter paper and specialized glass- 
ware, and paperwork related to a chemical operation such as note- 
books. See Appendix attached to Search Warrant and Affidavit (filed 
December 29, 1975). These items were seized pursuant to a search 
warrant issued by Magistrate John H. Spain of Troy, New York, on 
December 18, 1975, auchorizing on the basis of a supporting Affidavit 
executed by Special Agent Tripp of the United States Department of 
Justice, Drug Enforcement Administration, Albany, New York ‘herein- 
after DEA), the search of a residential house leased to defendant 
Lazarski. The motion of the government to consolidate the indict- 
ment or McDonald with the other indictment, 75-CR-166, was granted 
from the Bench on April 5, 1976. 

The issue presented by the motions on behalf of all the defend- 

ants is simply whether the Affidavit of Special Agent Tripp supplies 
sufficient probable cause to support the search warrant issued. A 
hearing was held in the omnibus sense with all attorneys participat- 
ing on the similar motions on April 5 and 6, 1976, at which time the 
defendantspresented two witnesses expert in chemistry. At that time 
the government conceded under settled law that this determination of 
probable cause must be made within the four corners of the affidavit, 
Aguilar v. Texas, 378 U.S. 108 (1964), and that the defendants have 
f‘-anding te challenge the seizure of the materials under settled 
law. Se: United States v. Tortwrello, F.2d, - Slip Op. 
2879, 288 ‘2d Cir. April 1, 1976); United States v. Lang, 527 F.2d 
1264 (4th Cir. 1975) (per curiam). Thus, this discussion will focus 
upon the information provided in the Affidavit and the arguments of 
defendants in light of the expert testimony presented by their wit- 
nesses at the hearing. 

The fundamental facts which the Affidavit of Special Agent Tripp 


by its content placed before the magistrate avers: 


(1) Special Agent Healy of DEA posing as an empioyee of BASF 


a 
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Wyandotte Corporation, a chemical Supply company, assisted defendant 


Newman and his uhidentified associate in loading two thousand, two 


hundred pounds (20 bags) of Anthranilic acid into a rented truck at 
Newark, New Jers2y. The purchase order shows that the "Wilmington 
Farm Co-cp" of Wilmington, Vermont, placed the order. Affidavit, 3(a) — 

(2) That further investigation indicated that the "Wilmington 
Farm Co-op" was a fictitious name, yet on the same name previous 
orders for four hundred and forty pounds of Anthranilic acid with 
another chem’ -al supply company had been made. 

(3) Th. delivery of over one tor Uf Anthranilic acid was made 
to the house identified in the search warrant. The house in a sub- 
urban area of Albany County was leased by defendant Lazarski, and 
had his name on a plate on the outside of the house. Affidavit, 3 
(b and c). 

(4) On December 11, 1975, Special Agents of DEA commenced a 
surveillance on Lazarski's residence. Affidavit, 3 (b-d). They 
observed according to the Affidavit that the windows were covered 
by various coverings, including boards, cardboard, and venetian 
blinds. Affidavit, 3 (f). The arrival and entry of defendants 
Newman and Winner to the house were noted, the latter being known 
through a license plate check of his automobile. Affidavit, 3 (e). 

(5) A record of telephone toll receipts, obtained by subpoena, 
ror the telephone numbers listed in the names of defendants, Lazarski, 
Newman and Winner showed numerous calls were made to Many chemical 
companies. Affidavit 3 (j). Following up this information, in- 
vestigation discovered that defendant Newman had already picked-up 
Quantities of other chemicals such as Ether, Sodium, Sodium Acetate 
and Acetic Anhydride, and had bick-ordered 48 kilograms (approx. 100 
pounds) of Ortho-toluid.ie. Affidavit, 3 (k). 

(6) Lastly, Special Agent Tripp discovered and stated that 
Lazarski is a chemical technician at the Hudson Valley Community 


College (Affidavit, 3 (1)] and that it was possible to use the 
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chemicals known to have been accumulated by the defendants two make 


methagqualone and or mecloqualone, a controlled substance under 


Schedule II of Subchapter I of Title 21, United States Code, Chapter 


13. Affidavit, 3(g) (1 and 2). 

It will be noted here that it is this last piece of information 
that forms the pillars of defendants' attack on the accuracy and 
validity of the Affidavit. They present a two-fold argument: (1) 
that the chemical "chloryl chloride" listed in paragraph 3(g)(1) as 
an ingredient of methaqualone does not exist, and other chemicals 
listed contain errors in their technical names, and (2) that speak- 
ing from the frame of reference as provided by their chemical experts, 
Anthranilic acid is not necessarily a "precursor" to methaqualone as 
recited in paragraph 3(g)(1) nor is its use in the chemical industry 
limited “only” to the manufacture of methaqualone, mecioqualone, 
analygesic drugs and certain veterinary products, as recited in 
paragraph 3(g)(2). It is on this basis that defendants argue that 
it was possible to infer that they were engaged in the chemical man- 
ufacture of legal substances. in my jucgment, these contentions 
are largely matter of semantics under settled case law, discussed 
infra, and do not invalidate this otherwise detailed Affidavit and 
the search warrant based on it. 

I begin this legal analysis evaluating the constitutional valid- 
ity of the search warrant as the United States Supreme Court began 
in the leading case of United States v. Ventresca, 380 U.S. 102, 

105 (1965), with the crucial observation that "in this case a search 
was made pursuarit to a search warrant." The Court went on to state 
that: 

courts should not invalidate the warrant by 

interpreting the affidavit in a hypertechnical, 

rather than a common sense, manner. Although 

in a particular case it may not be easy to de- 

termine when an affidavit demonstrate4 the ex- 

istence of probable cause, the resolution of 

doubtful or marginal cases in this area should 


be largely determined by the preference to be 
accorded to warrants. * * *, 


Id. ’ at 109. 
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It is this important consideration, inter alia, which, in my judg- 
ment, distinguishes the instant case from the analogous facts pre- 
sented to District Judge Curtin in United States v. Failla, 343 F. 
Supp. 831 (W.D.N.Y. 1972). In Failla no warrant was obtained before 
the search was conducted and Judge Curtin granted the motion to sup- 
press the seized evidence. However, the very fact that no warrant 
was obtained means that the policy of the Fourth Amendment -- to 
have the determination of probable cause to search made by a detached 
and neutral magistrate -- must be considered a critical missing factor 
that would justify the invalidation of the warrantless search. See 
Gerstein v. Pugh, 420 U.S. 103, 116-119 (1975); Coolidge v. New 
Hampshire, 403 U.S. 443, 449-453 (1971). A vivid illustration of 
where a search warrant became the critical margin in swinging the 
balance and disallowing evidence to be used in a trial is the case 
of Johnson v. United States, 333 U.S. 10, 13 (1948). There, Justice 
Jackson observed that "the officers were possessed of evidence which 


a magistrate might have found to be probable cause for issuing a 


search warrant." Yet the evidence was nevertheless suppressed for 


lack of a warrant because the decision to "search is, as a rule, to 
be decided by a judicial officer, not by a policeman or government 
enforcement agent." Id. at 14. This policy has been endorsed time 
and time again in the courts. 

Although the warrantless search and seizure in Failla was held 
to violate the Fourth Amendment, Judge Curtin did characterize as a 
"red flag" the discovery by drug enforcement agents that a chemical 
precursor or principal ingredient of a controlled substance had been 
purchased. Such a fact should, he said, alert law enforcement agents 
of possible criminal activity. United States v. Pailla, supra, 343 
U.S. at 835. The facts here are agents actually assisted defendant 
Newman in loading over one ton of Anthranilic acid -- a precursor or 
ingredient -- into a rental truck. If the quantity in Failla was a 


"red flag", the quantities here are in the realm of even greater 
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warning signal sufficient to alert agents to possible criminal 


activity being conducted on a large scale. Cf. United States v. 
Welebir, 498 F.2d 346, 351 (éth Cir. 1974). 

There are, of course, no set formulae or lists of individual 
factors which add up to probable cause. See Rosencranz v. United 
States, 356 F.2d 310, 313 (lst Cir. 1966). Probable cause is a 
judgment based on reasonable inferences, common sense and "“probabil- 
ities" rather than "certainties." See United States v. Jenkins, 525 
F.2d 819, 823-824 (6th Cir. 1975) (per curiam); United States v. Rahn 
S11 F.2d 290 (10th Cir. 1975), cert. den., 423 U.S. 825 (1975); United 
States v. Patterson, 492 F.2d 995, 997 (9th Cir. 1974); United States 
v. Rubio, 404 F.2d 678, 681 (7th Cir. 1968), cert. den., 394 U.S. 993 
(1969); Newcomb v. United States, 327 F.2d 649, 651 (9th Cir. 1964). 
Although the cases are all distinguishable when viewed under their 
totality of facts, nevertheless many similar factors may be compared 
individually. The purchase of a chemical precursor or substances 
known to be likely or normally employed in the manufacture of a con- 
trolled substance, as previously discussed, is a "red flag". United 


States v. Failla, Supra; see also United States v. Martin, 509 F.2d 


2211. (9th Cir. 2978), cert. den., 421 U.S. 967 (1975); United States 


v Noreikis, 481 F.2d 1177 (7th Cir. 1973), vacated on other grounds 
as to one defendant, 415 U.S. 904 (1974); Newcomb v. United States, 
supra. Individual factors whic” were presented to other courts and 
were construed to stereotype the illegal "manufacture" of controlled 
substances also support the determination of probable cause made here. 
For example, the factors here of actual participation of an identified 
drug enforcement agent in actually assisting the loading and delivery 
of chemical substances or ingredients; United States v. Wallace, 528 
F.2d 543, 545 (5th Cir. 1976); the complete covering of windows ap- 
parentiy to conceal manufacturing activities, United States v. Smith, 
499 F.2d 251, 254 (7th Cir. 1974); and the ordering of chemical under 


a fictitious company name, United States v. Moore, 452 F.2d 569, 572 
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(6th Cir. 1971), cert. den., 407 U.S. 910 (1972). It also supports 


the inference of manufacture that these Chemicals, as even defend- 


ants' experts conceded at the hearing were not chemicals for usual 


household use. United States v. Noreikis, Supra, 481 F.2d at 1178. 


It is significant that the activities of the defendants were 


under continued surveillance for days while other information was 


being collected. Such actual surveillance is itself an important 


factor because it means much of the information comes first hand to 


the magistrate. See Mapp v. Warden, N.Y.S. Correctional Institution 


for Women, F.2d , Slip Op. 2675, 2679-80 (2d Cir. March 16, 


1976); United States v. Soyka, 394 F.2a 443 (2a Cir. 1968) (en banc), 


cert. den., 393 U.S. 1095 (1969). Lazarski's chemistry background 


as a technician and the known delivery of at least some of the chem- 


icals to his residence provide further support for the inference of a 


manufacturing operation. The many telephone calls made by defendants 


and the known accumulation by Newman of other chemicals which were 


likely ingredients of methaqualone, besides the large quantity of 


Anthranilic acid, in my judgment, are Clearly subject to a reasonable 


inference that such manufacturing was taking place. And, as stated 


at the onset 


the very fact that the Commissioner [magistrate] 
found probable cause is itself a substantial 


factor tending to uphold the validity of the 
warrant he issued. *** 


United States v. Ramirez, 279 F.2d Tidy. Fae 
(2d Cir. 1960), cert. den., 364 U.S. 850 (1960); 
see also United States v. Pascente, 387 F.2d 


923, 924 (7th Cir. 1967), cert. den., 390 U.S. 
1005 (1968). 


I find that the magistrate properly found that probable cause 


existed in the Affidavit and fully supports the application for the 


search warrant in this case. 


Only brief discussion is necessary of the defendants’ arguments 


because they are I think largely “"hypertechnical" objections made by 


chemical experts whose knowledge in this field obviously is very great 


but hardly relaied to the practicalities of law enforcement. First, 


defendants' 


experts pointed out that Anthranilic acid can be used 
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for manufacturing substances other than a controlled substance such 


as paint, dye, etc., which could have been the legal end products of 
these chemicals possessed by defendants. Second, cefendants' experts 
pointed-up errors in certain chemical names in the Affidavit, the 
most notable one being "chloryl chloride”. The chemist who testified 
for the government at the hearing and who had been contacted by the 
agents for scientific advice conceded that he was not aware of any 
chemical known as "chloryl chloride" but said that he did not use 
such a drug name in conversations with the DEA agents. He testified 
he informed the DEA agents who sought his advice that a chemical 


called "phosphoryl chloride" could be used as an ingredient in meth- 


aqualone. See Affidavit, 2. This error was obviously one of a slight 


variation on a nomophonic polysyllabic chemical names attributable to 
misconception of chemical terms during telephone conversations. It 
should be regarded as not of major significance to my mind particularly 
Since the agents were receiving their information on the technical 
chemistry and possible chemical uses of the substances known to be 
in the possession of defendants as stated largely by telephone. As 
the Court of Appeals, Second Circuit, observed, such telephonic er- 
rors are not uncommon and they should be evaluated in this light. 

these are trifles; we do not read supporting 

affidavits with the same microscopic intensity 

as municipal bond counsel would a bond indenture. 

- Dealing by telephone as these agents had 
to be perforce of circumstances, one cannot al- 


ways obtain and convey information with the ut- 
most precision. 


United States v. Pond, 523 F.2d 210, 214 (2d Cir. 

1975); see also United States v. Perry, 380 F.2d 

356 (2d Cir. 1967), cert. den., 389 U.S. 943 (1967). 
Neither is there any significance in the fact that more of the possible 
uses Of Anthranilic acid were not recited in the Affidavit. Perhaps 
the use of the word “only” in paragraph 3(g) (2) in a strictly gram- 
matical sense was ill-advised, but nonetheless both legal and illegal 


uses of Anthranilic acid are mentioned in that paragraph and it 


thereby gives basis for a proper inference that either legal or 


A=322 

MEMORANDUM DECISION AND ORDER ON MOTIONS 
ille: 21 substances could be manufactured. See United States v. 
Thomas, 489 F.2d 664, 669 (Sth Cir. 1973), cert. den., 423 U.S. 
844 (1975). As previously stated, probable cause deals in prob- 
abilities, not certainties. The facts here, when viewed as a whole 
or "gestalt' support the magistrate's determination that controlled 
substances were probably being manufactured at the house in question. 
The mere fact that one of the chemicals, Anthranilic acid, could be 
used for paint, etc. and other chemicals known to be possessed by 
defendants could also have other uses, isolates these facts from other 
information known by DEA agents after their investigation and continued 
surveillance and recited in the Affidavit. Such "possibilities" do 
not detract from the determination of "probable" cause made on the 
basis of the totality of factors. 

In any event, it is my considered judgment after hearing and 
review that any of the inaccuracies raised by defendants at the most 
are not material misstatements under the circumstances that should 
rise to the important level of striking down a search warrant duly 
issued by a magistrate. United States v. Ponds, supra; United States 
v. Gonzales, 488 F.2d 833, 837 (1973); United States v. Carmichael, 
489 F.2d 983 (7th Cir. 1973) (en banc); see also Kipperman, Inaccurate 
Search Warrant Affidavits as A Ground for Suppressing Evidence, 84 
Harv. L. Rev. 825 (1971). 

The separate motions by the defendants to suppress the materials 
seized pursuant to the search warrant ure each denied and dismissed. 

It is so Ordered. 

Dated: April 29, 1976 
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behal£ 


January 5th, 


1976, Mr. Winner entered a plea of not builty 


to two counts of a twoecount indictment 


No. 75 "Ciel ) 
is acpearing here 


Herrick, in order 


wuUTpoOF ae 


HERRICK: Yes, I have dise- 
cussed it encensively with Loth } yinner 
and Ris Jaudiiv, i Eni: ime, Your Honor, 


122 a motion to withdraw our 
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9f the issue 


yer would 


after he pleads guilty, is that by any par- 


ticular statute? 

MR, DREYER: The case law of the 
Second Cire it had recent!y decided that a 
plea of ~iilty does not stop an appeal of a 
Fourth Amendment rieht, and is merely stated 
that the prosecution should be eiven the op- 
portunity to object noc 
record 

Nowever, in this case, Mr, 
Winner is entering hiz plea with the under- 

he may appeal, and so we have 
no objection. 

THE COURT: That is an important 
understan!i::-, and I am glad that we have it. 
I don't know of any statute, and ts chat a 
nationwide rule? 

MR, DREYER: ome circutts have 
it and some don't, but the jecond Cirait has 
recently adopted chat rule. 

T= COURT: ‘Je will preserve 
that richt, and that has been acclaimed to 
you 

am going to ask Mr. Winner, 


and this will be filed with the clerk, will 


VU.8. COURT REPORTERS 
FPEDOERAL BUILDING 
AL @ANY, N.Y. 


us speak 
Standias be t.sex Irne} nd che governe 
tment pro 

I wnderstand.,| 


y 


tod I may have asked 
you before, 3 &« you again for 
the record, ‘ow much education have you had? 
THE DEFENDANT: I have a B.S. 
Degvee in Geology from RPI, and I am current- 


ly a gradcate student pursuing a Master's 


ime basis, and working full time 


- 
of Troy. 


wk vead this count 


rne Grand jury 
on or about 
1975 wntil on or about 
December Lyth, 1975, at or near Colonie, 
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| at on of about the llth day of 
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, 


December, 1975 ig L, Newman and Yok Lea, 


conspirators 


private duciling rented an! 
veter i:, Lasarski, a co-conspirator. 
r about the llth day of 
{, Lazarski, Craig 
Newman, itil B. Winmer, and Yok Lee, met 


coLonle, iiew Yor’. 


That frccsi on or about the llth day of 


December, 1°75, to on or about the 19th day 


of December, 

M, Lazarski, 
Craig L. Ne:man, Neil dinns and Yok Lee, 
co-conspirators, herein, manufactured ap- 


proximately eizh 30) pounds of 


metha- 
gualone. 
aco:t the Loch dav of 
Vecemver, 1.75, at Colonie, New York, Mark 
tieDonal?t, che defendant herein, and Peter M. 
U.S. COURT REPORTERS 
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L. Newman, Neil B. Winner, 


c2Q-comsDdirators hercin, were in 


of eighty (80) pounds of metha- 


13 all in violation of 
States Code, Section 841. 


how do you plead to this 


[HE COURT: 
indictment, flease? 

THE CLERK: s (offerine), 

THz COURT: D he have any- 
thing that he wants to say now? 

1%. HERRICK: No, Your Honor. 

THE CCURT: And he pled guilty? 

‘R, HERRICK: Yes. 

Mii COURT: And do vou stand 
on that plea 

DETENDANT: Yes, I do. 

THE CCURT: Now, this indicte 
ment says th you unlawfully and knowingly 
‘federated with 


Lee, to violate 


and did you do that, and that the 
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-@ and conspire 
vee cae dae aie 
ry Se oe ee rere ve eo 


tHe COURT: That is what we call 


an overt act, because it 1e@sn‘'t become ef- 


fective uncii somebody does something et: 


ic into 

THE DEFENDANT: 

THE COURT: 
it says that on the llthday of December, 
you met at Colonie witn Lazarski, Newman 
and Yok Lee. and is chat correct’ 


YHE DEFENDANT: Yes, thae is 


HE COURi: And it says that from 
about che Lith day of December of 1975 until 
cae lyth day of December, yo 
other people, manufactured 
vO pounds, and is that righc 

THE DEFENDANT: 
U.S. COURT REPORTERS 


FEDERAL BUILDING 
a ANY, NM. ¥. 


<nac you were 


on wi 


=_———_ 


. ~ 
f . 


o\/\e ese ew 


rPAToOmn 


Us UAl 


| 
| 
{ 
} 


- your 


U.S. COURT REPORTERS 
FEDERA.W BUILDING 
ALBANY, N.Y. 


pleading guilty here you waty those 
rishts, is shat clear to you? 


THE DEFINDAIUT: 


stand that. 


penalties 


or both. 
And in eddition, 


is adjudsedi by the Court, ©; 


cerm of at least two years. Moreover, be- 


cause of his age, he is subject to treatment 


as a youns adult offender, anc aiso under 


that section he may be placed in the custody 
of the Attorney General for a period of up 
to six years. 

I would repeat that chese 
sentences have been also stacecd in the letter 
which has been provided to Mr. ‘inner. 


COURT: 


THE COURT: 
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(HE DEFENDANT: Yes. 
TRE COURT: And the Statutory 


penalties that are involved here, and that 


you face these consequences by pleading 


guilty? 
THE DEFENDANT: 
stand. 
stand on 
your plea of 
DEFENDANT: Yes, I do, 
CCURT: I will order a pre- 
sentence investigation, and defer sentence 
without date, and that means ic will be 
brought on by a notice of the United States 
Attorney's oifice, 
He is out on bail. 
MR. HERRICK: 
THE CCURT; And he will naw 


continue on bail until the time of sentence. 


He should now report to ow probation officer. 


'R, HERRICK: Thank yor.. 
THE DEFENDANT: Thank you, 
(whereupon, the proceedings in 
this matter vere concluded.) 
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UNITED STATES DISTRICT CCURT 
NORTHERN DISTRICT OF NE‘ YORK 


UNITED STATES OF AMERICA, 


Plaintiff-Appelle, 


~ against - 75-CR-166 


PETER M. LAZARSKI, CRAIG L. NEWMAN 
NEIL B, WINNER, YOK LEE and MARK 
McDONALD, 


Derendarts. 


Change of Plea by Peter M, 
Lazarski, Craig L. Newman and Yok Lee, came 
on before the United States District Court, 
Northern District of New York, Federal Build- 
ing, Albany, New York, on May 3, 1976, before 
the Hon. James T. Foley, Uni cd states 


District Judge, presiding. 


U.S. COURT REPORTERS 
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ALBANY, N.Y 


APPEARANCE 

HONORABLE JANES M. SULLIVAN, JR., United 
Stetes Attorney. Northern District of New York, 
Federal Buildin:, Syracuse, New York, Attorney 
for plaintiff, By: ‘JILLIAM F, DREYER, Assistant 
United Staes Attorney, of Counce’; 

- and - 

E, STD VAS ONES, ESQ., Jones Building 
28 Second Street. Troy, New York 12151, Attorney 
for Defendant Lazarski, By: E, STEWART JONES, JR. 
ESQ., of Counsel; 

SHANLEY and CHANLEY, ESQS., 35 First Street, 
Troy, New York, 12180, Attorneys for Defendant 
Newman, By: DONALD J. SHANLEY, ESQ., of Counsel; 

DAVID S. MICIIAELS, ESQ., 342 Madison 
Avenue, New Yor“, New York 10017, Attorney for 
Defendant Lee; 


ROSENBLUM anc LEVENTHAL, ES°S., 732 Madison 


Avenue, Albany, New York, /ttorneys for 


Defendant McDonald, By: PAUL KIETZMAN, ESO., 


of Counsel. 
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THE COURT: First I will state 
for cord ¢ e are getting a late 
start because I had a busy motion day today, 

But, Mr. Dreyer, you should state 
now where we are here this afternoon, 

MR, DREYER: Yes, Your Honor, I 
have had some discussions with the attorneys 
representing the persons pre:ent ard we are 
going to proceed to dissose of this case by 
plea, instead of pursuing the herring. Each of 
the defendants present have indicated through 
their attorneys, thei> desire to enter a plea. 

THE COURT: Mr. Jones, is thet so? 

MR. JONES: Thet is so, We have 
had extensive discussions thi fternoon, and 
we wish to enter a change of pler. 


THE COURT: Are the clients all 


MR.DREYER: Yes. 

MR, KIETZMAN: Mine fis not, but 
I do intenc to recommend the me disposition 
to this client next evening vher I sperk to 
him. 

THE COURT: “Jill that dispose of 
the need for any further suppression hearings? 
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MR. DREYER: Yes. 


all clear on 


MR. DREYER: There will be certain 
Scatements with regard to their right to 
preserve any matters. 


THE COURT: I am glad that they 


had that richt reserved. It is something new 


in the federal system and I am clad that we 
had it, and the Second Circuit has written 
or it, and that right is pres ‘ved, and the 
motion to suppress, in regar:! search 
warrant? 

MR. JONES: Precisely. 

MR. DREYER: I suggest thet we 
call the ¢efendants in the or’er in which 
they appear in the indictme:t This juste 
came in, Your Honor, and we have not prepared 
a calender. ‘Je will prepare one an’ submit 
it to the Court. 

THE CLERK: United States of 
America vs. Peter M, Lazarski, 75-CR-166. 

MR. DREYER: A plea of not 
guilty was entered by Mr. Lazarski to two 
counts of the indictment No. 76-CR-166, on 
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January 5, '.76, and Mr. ‘ski now intends, 
through his attorney, to enter a chenge of 
plea to Covnt ? of that indictment. 

THE COURT: Is that the conspLracy 


count? 


MR. JCNES: Yes, that is the 


conspiracy count, and the defendant, Lazarski, 
desires ‘to change his plea to guilty on Count 


2 of the conspiracy count. 


THE COURT: aAnd you should state 


your understanding and what effect this has 
on the full count, and there are two counts? 

MR. DREYER: Yes. [It is our 
understandine, or there has »een an under- 
Standins vesched, that this p!ea will be in 
satisfaction of the entire indictment. 

THE COURT: Is that in writing? 

M. DREYER: No, we don't have 
it in writinc. 

THE COURT: Do you intend to do it? 

MR. DREYER: ‘ell, I cam dictate 
it for the record fairly accurately. 


THE COURT: Like this morning, with } 


SS ee ee ee 


All right, state ic. 


snes esnesseesentesescnnenseeenene 
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DREYER: he arrangement, 


fir in exchange for the plea to 
Count 2, at the time of sentencine, and 
assuming that the plea is here accepted, 
Count 2 will be dismisse? -- ro, Count one 
wiil be dicmissed upon moticn 0! _he United 


States Attorrevyv. 


enteriug his piea of guilty to Count 2? with 
the undcerstancing that he is enti't'ed in 
this circuit, co appea’ the ru'ine of the 
District Court concerning the suppression of 
evidence derived from the search warrant. 
Tie United States has no objection 

to that sppeosl under the Burke decision. 

Yow, the third matter concerns -- 
THRE CCURT: (Irterrupting) De- 


pending on hi. age, and how o!? are you? 


DEFENDANT LAZARSKI: I just 


cr 
at 
J 
© 
4 
, 
© 
or 
2) 
nm 
> 
ct 
+ 
Oo 
’ 
~~ 


year, 

MR, DREYER: The third is a 
young adult offender status. In this par- 
ticular case, the maximum authorized penalty 
for a violation of the second count is ime 


prisonmernt for a term of five years, and a 
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fine of $15,900 or both, and 


" 
| 
> is adjudeead by the Court, there is a specia’ | 
: 
; ! parole term of ar least two years, | 
since he is within th adu] | 
; ic e is wituin the young adult | 
I 
5 offender stetute, Mr. Lazars«i will be advised 
s | ° ’ 1 
ng 6 at the appropriate time that he would be placed 
7 | in the custscy of the Attorney General for a 
8 | period of up to six years. 
¢ 9 | However, we see no reason to | 
{ 
10 | treat Mr. Lacarski or the other defendants 
11 | who have indicated their desire to plead 
. 1? | guil'ity any cifferent than Mr. Winner, who 
13 | entered a plea of guilty this morning and, 
14 therefore, we recommend to the Court, or we 
3 will enter a recommendation vith Mr. Waterson 
that Mr. Lazarski be treated as a young adult 
\t offender. 
] mtr > P 
*, 1s THE COURT: That is the important 


- f 


part. You recommend again that he be presented 
{ 
| 


9 a 

- 20 as a younc adult offender? 

a MR, DREYER: Ye 
<7 THE COURT: Ani? Mr. Jones and 
23 


Mr, Lazars<i, thet depends on my final judement 


in this 


recard? 
MR, JONES: ‘Ye have discussed that, 
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and it is with you ultimately. 

‘hile the appeal its 
pending, *h> United States h-s no objection 
to Mr. Lazarski being continued on bail, or 


recognizance, bit i- again is a 


e Court as Mr. Lazarski, I believe, 


In the evenr of 6 reversal 
Court's decision on the search warrant. 
the matter "ill be sent back here, of course, 
and we would like to preserve. and ask to 


preserve -o continue 


with any motions in the event that this case, 
and this indictment becomes viab! 


resu't of the re: lL of the Court's 


decision with to the search warrant, 


that is, che Second Circuit Court of Appeals. 
THE COUR. ; Yor have those rights, 
have a great imoact, I am sure, 


the search 


MR. JONES: 


gcst oot wnat 


MR. DREYER: To state it another 
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way, the United States has no objection to 
that arrancement, althouzh it doesn't foresee 
the possibility of proceedins to trial if 

the search warrant were overruled. 

But if the United States, either 
this attorney or another Assistant United 
States \tctorney did take over the case and 
decided *>a* there was a vay to prosecute a 


+ 


ill state now thet there is no 


objection to reviving these other motions 


for suppression. 

THE COURT: I think that we're 
all clear on that. So, you did talk this 
over? 

MR. JONES: For the record, Mr. 
Lazarski is not only present in court but 
his mother ard father are present in court, 
and they have been a party to 211 of the 
discussion with respect to the plea negotia- 
tions that have taken place this afternoon, 
and stand »ehind their son in his decision 
to plead =1:iity here today *7 rhe second 
cormnt of t!is indictment. 

THE COURT: All rizht. And, 


Mr. Lazarski, you are here now, and what do 
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atisfaction? 


PENDANT LAZARGKI: Yes, sir, 


is Coun‘ 
e Crand Jury ‘urther charces 


about Cecember ‘1, 1975, 


Northern 
Lacarski, Craig 


and Yok Lee, the 


» 


‘CWMalh , 


tly, knowingly 


and un confederate 
i) Pach other, to 
-ye United States, 


, United States 


seid 
réonts would 
Lautully manue 
nvrcolled substance 


ui 
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in Schedule 2 of Subchapter I 


Chepter 13, 


to wit: <A quentity of methaaq 


violation of the law, 


of the 


conspircey and agree- 
thereof, 


places here- 


perform the 


following overt acts: 


That on or about ¢t llth 


Craiz L, Newman ard 


, 


Wyandotte Corporation, 
Newark, Nev Jersey, 2,200 pounds of anthran- 


ilic acid and delivered by truck the said 


anthranilic acid to 209 "Io’1£ Road, Town of 


| 
| 
f 
| 
| 
| 
| 
| 
| 
| 
| 


Colonie, in the State and Norrhern District 


of New Yor, the said address being a private 


dwellinz ranted and occupic’: «yy Peter M, 


=== 


Lazars«i, 2: cefendant herein. 


That on ov chout the 11th 


day of December, 1975, 


[== 


L. Newman, Neil B. Winner, and Yok Lee, met 


Colonie, New York. 
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thal 


about the 

about 

December, 
L. Newmen, 


defendan herein, manu- 


1) pounds 


rx about the 19th 
olonie. New York, 
L. Newman, Neil B. 
, the derendants herein, 


ction of eichry (80) pounds of 


violation of 


Section 


. haan rski? 
keee & 6 . 


PEFENDANT LAIARCKI: I plead 


’ 


THE COURT: I didn't ask you 


I will as you again: What 


I sraduate 
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s it clear now 
cdo you understand 


the charze 


DEFENDANT LAZARSKI: Yes, your 


Let me see the 
indictmen::. 
CLERK: Yes (offering). 

= COURT: It is stated that 
you combinec, and sonspired and confederated 
and agreed with Newman and Winner and Yok 
Lee to commit this offense, and the offense 
is the manufacture to distribute this 
quantity of methaqualone in violation of 
the lav. 

Did you commit those acts? 

DEFENDANT LAZARSKI: Yes, 
your Honor, I did. 

THE COURT: And then you are 
named in an overt act as beinse the de- 
fendant, an¢< this cannot be effected until 
somebody does something to put it into ef- 


fect, and I am going to ask you now if you 


did participate in those acts on December 11th, 


1975, and you with Newman and Winner and Yok 
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FEDERAL BUILDING 


~ 


Co'onie, New York, and you met with 


COURT: And other overt 
acts named there from on or about the llth 


day of December, 1975, on or about the llth 


day of December, 1975 and you and these three 


other persons that I named, manufactured 
approxima’e!y cighty pounds of methaqualone, 
is chat rish’ 


DEFENDANT LAZA 


THE CCURT: And also again on 
YNecembe- fr. rt t e in possession 
| 


of eizh'y pounds of methaqualone? 


DEFENDANT LAZARSKI: Yes, your 


did you commit 


DEFENDANT LAZARSKI: Yes, your 


U.S. COURT AEPORTERS 
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THE CCURT: <aAnd did you 


COURT: Any pressure put 


Lty here today? 


No, your 


COURT: Or make any promises 
about your po sible sentence: 


bs 


DEFENDANT LAZARSKI: No, your 


THE COURT: Now, did you under- 


stand, outside of preserving your right to 


appeal, thac by pleading guilry here, you 


waive your right to a fa. by jury, you 

waive your rizht to have the prosecution prove 

each coun: of this charge against you, and 

that is nt 7 and 2, by proof beyond a 

reasonable coubt, and you waive your right to 

call witnesses in your own behalf, and have 
“se put forward by Mr. J. nes, and 


that you waive ail of those 


YEFENDANT LAZARSKI: Yes. 
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irum 
for a term 
or both. 


iscnment by 


erm of at 


= “ 


\ 
' 
4 


= 


es 2s 


COURT: Will yor 


DEFENDANT LAZARSKI: Yes, your 


‘HE COURT: I will order a pre- 
setence invex and confer sentence 
without ccte, id that mean 
brough: 


oO cnev' 


understanding is t he should be continued 


on his own recognizance? 


°*™m DREVER: 


bine peer 
MR. JON=S: 
as‘ced that it be continued. 
"HE COURT: I will continte him 


TI 


the time of sentence, end he 


now. 
DREYER: 
JONES: Than's 
DEFENDANT LAZARSKI: Thank 
THE COURT: Call the next 
defendant. 
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CLERK: Unite 


Ne as) 
‘ ewmen , 


SHANLEY : 


= COURT: 


now about 


NOTYVUTN. 
s a ~ fant 


+ 


indictment 75-C2-155 on January 
he is appearins here today 
aktormey, Mr. Donald Shanley, in 


sr a change of plea as to Count 2 


The government hrs agreed with 
oy, and with the defendart, that 
{s in satisfaction of the 
-, that is, at the time of 
sentencin”, -evmineg that the Court accepts 
the United “sctes will move 
Afemiss Count 1 of the indictment. 
Moreoever, the United States 


section to Mr. Newma- appealing 


the decision of the United States Disrrict 


Court concerning suppression of evidence 


derived from a search warrant at 209 Wolf 
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Newman 's 


processing 


lthough Mr. Newmar hes been 
attorney tha he question 


ametter for the 


a er ale 
Mx. SHANLEY: Yes, 


THE COURT: How olkx 
DEFENDANT NE.MAN: 
last January. 
THE COURT: 25. 
MR, DREYER: Now, in regard to 


the senrtencine, Mr. Newman h-s been advised 


that the mos:imum authorized penalty on Count 2 


is imprisonment for a term of five years, a 
fine of 315,000, or both, and if imprisonment 
is adiud.eli by the Court, there shall be a 
specia’ paro'e term of at leatt two years, 
and because of his age, he is s biect to 
treatment as a young adult o’fender, which 
could place him in the custody of the Attorney 
General for a period of up to six years, 

Based on certain negotiations 
with the defense counsel the United States will} 
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Newman 


Finally, in the er t that the 
Court of Appeals reverses the ceci:ion of the 
District Court, and the United States, either 
through this atrorney or throuch another 
attorney who may take over the case, perceives 
some way in which the case can be continued, 
Mr. Shanley and the gov rnment have agreed 
that Mr. Newmen preserves ail 
to bring on cny other motions 
ters not heretofore lLiticated, 
question of the legality of arrest 
statemen * cetera. 

THE COURT: “a + dur under- 
Standincz, Me. Shanley? 


MR, SHANLEY: 


are you satisfied 
"atement ct was made concerning 
2ment? 


MR. SHANLEY: F. am satisfied. 


BEST COPY AVAILABLE THE COURT: shiv’: I did ask you 


previorisly, out I will as you acain, Mr. 
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Newman: 


Tell us again now for the record 


what your educational backeround is. 


DEFENDANT NE'MAN: I have a BS 


Science Degree in Geology from Rensselaer 


Polytechnic Institute. 


THE COURT: All right. 


You did discuss, now, what you 


were going to do, and you expected to do now 


| 
here in regard to the plea, and the clerk is | 


now going to read this Count 2, to you, and you 


"HE CLERK: ("The Grand Jury 


| 

7 | 

listen to it carefully. 
| 

| 

| 


December ‘1th, 1975, until on or about 


further charses: that from on or about 


i} 
| 
| 
December 19th, 1975, at or near Colonie, | 


with each other, to com..t an offense against 


16 in the Stare and Northern District of New York, | 

17 Peter M. Lazarski, Craig L. Newman, Neil 8B ! 

18 Winner and Yok Lee, the defendants herein, | 

x 19 did wilfuily, knowingly and unlewfully combine, | 
20 conspire, confederate and agree together and | 

4 


the United States, to wit: To violate Title 


21, United States Code, Section 841(a)(1). ( 


BEST nap AVAILABLE ‘It was part of the said con- 


Spiracy that the said defendants would 


U.S. COURT REPORTERS 
FPEOERAL BUILDING 


knowingly, wilfully, and unlawfully manu- 
facture and distribute a controlled substance 


as set forth in Schedule II of Subchapter I of 


Title 21, United States Code, Chapter 13, 


to wit: A quantlty of methaqua'one, in 


violation of the law. 


That in furtherance of the .:'ore« 


said combinstion, conspiracy and agreement and 
effect| the objectives thereof, the de- 
he times and places hereinafter 
iid do and perform the following 
That on or about the llth 
day of December, 1975, Craiz L. Newman and 
Yok Lee, celendants herein, obtained from 
and at the BASF Wyandotte Corporation, 


Newark, New Jersey, 2,200 pounds of anthran- 


ilic acid and delivered by truck the said 


anthranilic acid to 209 Wolf Road, Town of 


Colonie, in the State and Northern District 


A A SEE A! 


of New York, the said address being a private 


dwellin: rented and occupied by Peter M, 


— 


Lazars«i, a defendant herein 


That on or about the llth 


== 


day of December, 1975, Peter M, Lazarski, 
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» 


‘inner and Yok Lee, 


or about the 
ecember, 1975 » on or about 
December, ‘°’ , Peter M, 
2. Winner 


‘ein, manu- 


(°°) pounds 


19th 
New York, 
evman, Neil 3. 


the decendants herein, 


Guilty. 


‘2 me the indict- 


Newman, did you 
nas just read 
“EFENDANT NEMA! 
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COURT: id did you combine 
and conspire a confederate and acree with 
Lazarski, /inner and Yok Lee. and violate 
this section of the law by manufacturing and 
distributins this controlled substance? 

DEFENDANT 

THE COURT: This cvantity of 
methaqdualone, I guess 4 in “he amount of 

I do not know iether you have 
any amovn” in the conspiracy, but was chat 
somethine shat vou did? 

DUTENDANT NEWMAN: Yes, sir. 

THE COURT: And did you do it 
intentionally? 


DEFENDANT NEWMAN: 


THE COURT: Not7, you are also 
named here in overt acts, ani that you and 


Yok Lee, on the Lllth day of December, ob- 


tained 2299 pounds of anthranilic acid, and 


delivered i+ by truck from New Jersey to the 
Town of Co'onte, and thar vou broucht {it to 
a dwellin= occupied and rented by Peter M, 
Lazarski. cr? eid you so commit rhat overt 
act? 
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DEFENDANT NEWMAN: 3, your 
Honor. 

THE COURT: And acain, on 
December ‘1th, you are named “hat you had a 
meetine in Colonie with Lazars’:i, and Winner 
and Yok Lee, and did that occ 

DEFENDANT NEUMAN: 

THE COURT: 

DEFENDANT NE‘#LAI: 

THE COURT: And 


of Lecember, *o on or about the 1° 


December did you and Lazarski and Winner and 


Yok Lee manufacture 80 pounds of methaqualone, 
and thet you vere in possession on the 19th of 
December of 3) pounds of that controlled cub- 
ni did those acts occr on your part? 

DEFENDANT NEWMAN: Yes, your Honor. 

THE COURT: And were you acts in- 
tentional’ 

DEFENDANT NEwMAN: Yes. 

THE COURT: Did enybo“y pressure 

cvilty here? 

DOFENDANT NERY 

THE COURT: any 


DEFENDANT NEWMAN: 


14.8. COURT REPORTERS 
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THE COURT: Or 


: 


make any promises 


:sible sentence: 


DEFENDANT NEW 
THE COUR 


ow about pleadinz 


No, your Honor. 
did you under- 


and you waive 


important richts? Your riszht co have a trial 


by jury, your right to have 


attorney prove each of these 


‘ 


the United States 


co:.nts again 


you, by proof beyond a reasonable doubt, 


your right to call witnesses in your own 


defense, and be represented at the triai by 


Mr. Shanley, and do you waive ail of those 


rights, and is that fair to you? 


DEFENDANT NE MAN: Yes. 


THE COURT: Now, wh sentence, 


he face? 


MR, DREYER: A maximum statutory 


penalty it a term of imprisonnr for five 


years, ani c fine of $15,090" 


imprisonme is adjudged dy 
special par 

and beca:::e cf his ac 
treatment as a young adult 


under Seccion 134299, wou 


or both, and tif 


she Court, a 


east two years, 


oO 


id 


‘biect to 


fender, and 


the custody of the Attorney General for a 
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as aa 


period o: 


THE et he young adult 
offender under tl ad ' Youth Corrections 
Act, we have a recommendation that will be 


given by the Uni S§ attorney, and the 


too, Mr. Shanley, but finally judgment is 
determine whether I should cive him that 
as a young adult offender. 


MR. SHANLEY: Yes, your Honor. 


| 
| Probation Officer will tai to you about it, 
ly 
| 


facing those 
discussed, do you stand on jy 
guilty? 


DETENDANT NEWMAN: 


i 
Statutory penalties now, and you heard them 
| 
l offer a pre- 
| efer sentence 
notice of the United States Attorney's office, 
and is he out bail? 
SHANLEY: Yes. 
COURT: I will continue him 
on bail unti! his time of sentence. He should 


also report *“o our Probation Department. 
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SHANLEY : 


COURT: Call “he next one. 
CLERK: United States of 
Yok Lee, 7 
Lee entered a 
plea of not guilty | wo counts of a two-count 
indictment, 
1976. 
fr. Yok Lee is appearing here 
with attorney today, Mr. David Michaelis, 
in order to enter a change 
Cownt 2 of indictment No. 
An understandin; hes been reached 
between tlic United States attorney and Mr. 
Michaels thc. the plea to Cont ? will be 


made in satisfaction of the entire indictment. 


That is, if «he plea is accepted co Count 2, 


that on sentencing of the deferdart the 
United Stazes will move the Court fo dismiss 
c 


Count 2 of the same indictment. 

Additionally, we have been advised 
that Mr. Lee entered his plea of guilty upon 
the understanding that ke is entitled to appeal 


the decision of the United States District 
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Court ~o ‘he Second Circuit Court of Appea's 
conce ‘nin h xecutit he search warrant, 
and the issue of every proo.av'e cause, and also, 
he Uri-ed States will not oppose Mr. Lee 
on bail durins the pendency 
icvlar appeal. 
Mr. Lee has been advised that 
the question of bail is a matter for the Court, 


and not for the United States attorney. 


aa 


2. Lee's attorney has been ad- 


vised that in the event that the Court of 
Appeals rules that the search warrant is in- 
valid, and if the United States attorney in 
this distric': perceives the possibility of 
pursuiny “uc trial against either Mr. Lee, or 
any of the other named defendants, that Mr. 
Lee will preserve his rish= ‘o Litigate those 
matters aricin:, under the Four’h Amendment, 
or other amendments which nave not heretofore 
been Liti,aced. 

Tinally, as to sentencing, Mr. 
Lee has been advised throuch tis attorney that 
the maximum authorized penalty in this case 


is a term of imprisonment for five years and 


a fine of $15,000, or both. 
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Additionally, if .mprisomment 


parole term 
e adjudged. 
ecause of Mr. 


adult 


CEFENDANT LEZ: I am 24. 


R. DREYER: Accordingly, be- 


attorney recommends 
all of the other defendants in 


and we will recommend throich the Probation 


S 


and Parole Depertment that Mr. Lee be treated 


as a younz adult offender. However, he has 
been advised ‘hat tt ctic la treatmert 
of him is a matter for the Court, and not 
for the Uni‘ed 
covers the 
agreemen:. 
THE COURT: Mr. Michaels, does 


that cover your understanding, now? 


MR, MICHAELS: Yes, your Honor. 
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ee 


ee 


=< 


SE 


ion of the search warrant, 


warranc. 


what I 


MICHAELS: I chink it was 


THE COURT: I think it will be 


om my denial of che motion to 


MR, MICHAELS: I did not want 
tose words but, yeco, that is 
THE E > is a fact of life. 
That appeal wil ‘cver your 
con, as I under 
.. MICHAELS: S, that was 
our inten’ 
MR. DREYER: hat: is correct. 
THE COURT: I have many appeals, 
doi 't bother me. But vou can talk 
have a full 
I beitleve so, 
your Honor. 
THE COURT: And, Mr. Lee, are you 
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- 


we have 
the point. 
THE COURT: 1m roing to have 


to you now this char in 


CLERK: 
bout Decem 
out December 
Northern 
Lazarstei, 
d Yok Lee, 


herein, di! ly, knowingly 


combine, a. pire confederate 


»ther, to 
commit an 2nse 2ins' <h:e United States, 
to wit: ‘o viol , United States 
Code, sectioi 

It was 


wt 
cne 
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Subchapter I of Title 21, United States Code, 
Chapter 12, to wit: A quantity of metha- 
qualone, in violation of the law. 

"That in furtherance of the 
aforesaid combination, conspiracy and 
agreement and to effect the objectives there- 

sndants at the times and places 
hereinafter cescribed Jid do and perform the 
followine overt acts: 

That on or about the llth 
day of December, 1975, Craic L. Newman, and 
Yok Lee delendants herein, obtained from 
and at the BASF Wyandotte Corporation, Newark, 
New Jersey, 2,200 pounds of anthranilic acid 
and delivere! by truck the said anthranilic 
acid to 209 "}olf Road, Town of Colonie, in 
the State and Northern District of New York, 
the said address being a private dwelling 
rented and occupied by Peter M. Lazarski, 

a cefendart herein. 


"9 That on or about the ilth 


day of December, 1975, Peter M. Lazarski, 


Craiz L. Newman, Neil B. ‘/inner and Yok Lee, 
met at Colonic, New York. 
"9. That on or about the Lllrh 
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abo.t the 


cember. 1975 Peter M, Lazarstki, 


Newman, Neil B. ‘Jinner, and Yok Lee, | 


. . | 
the defendants herein, manufact red approximate- 


ly elghty(80) pounds of methaqualone. 


| 

That on or about the 19th | 
day of December, 1975 at Colonie, New Yock, 
Peter M. Laarski, Crais L. Ne:man, Neil B. 
Vinner ani Yok Lee, the dee: Ss herein, 
were in pov ce.sion of eight ( pounds of 
methacus one. 

In violation of Title 21, 


United J*:ates Code, Sectio 


\cd, Mr. Lee, i:0:° (o you plead 


DEFENDANT LEE: TI ptead suiiry. 


THE COURT: Al 


r- 
m 
- 
nd 
ad 
nm 
ed 
re) 
ri 


charces that | 


i) 


stand now thos 


a. 
(. 
<< 
2) 
7) 


DEFINDANT LEE: Yes, your Honor. 


THE COURT: And I am coing to 


imi 


me 3 = { 
| were tust read to you? 
\ 
{ 


' 


ask you: Ji! vou unlawfully combine and 
conspi-? and confederate wich Lacarski and 
Newman anc} ‘inprer to commit: .hi» offense in 


violation o% Title 21, United States Code, 


eee 
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” 


controlled subs*: >, @ quantity 


of methaqualone, and did you so agree, and 


conspire amons each other? 
DEFENDANT LEE: Yes, your Honor. 
THE COURT: An as I told the 
now, the 


: 


Lnto 


you: Did you, 
drive 
truck 
o the Town 
‘tin in Newark, 
2209 pounds of anthranilife acid 
oringing it t> a private dwelling 
2d and occupied »y Lazarski, and 
that act? 
DEFENDANT LEE: Yec. 
THE COURT: And did vou commit 
Sy Ary; A AY? LEE . 


tb SasUchaed 


THE COURT Sot: 2. you are 
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e 


i. 


ith Lazarski, Newman 


meet at 


Colonic 
that correct? 


LEE: 


DEFENDANT 
THE COURT: And 
intentioral? 

DEFENDANT 


re 
Li 
at ie 


THE COURT: 


llth day of Decemirs 


h day of Decemi 


you, Lazs. and Newman an‘ 
factured approximately 


methacualone, and that 


possession, tie posses 
on or aboutc the 19th day of 
and did incidents 


those occu 


DEF_NDANT LEE: 
THE COURT: And 
DEFENDANT LEE: 

THE COURT: And 
DEFENDANT Lic: 

THE COURT: Now 
anybody coerce 


RT REPORTERS 
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eizht; 


you Ré 


Sion BE 


t 


ahi 


and Winner, 


at date, is 


-Orrecct. 


not meet, 


your Honor. 


from on or 


these defendants 


December, 


‘ain 


1975, 


your Honor, 
you involved 
your Honor. 


it in- 


ycur Honor. 
, I will 


or pressure 


cr Honor. 
THE COURT: c om: any promises 
about your possible sentence? 
DEFENDANT LEE: No, your Honor. 
THE COURT: nd do you under- 
{s important for you to know 
waive you 
rial by jury, yo'r riche to have 
prove these Svo charges in 
bunts, beyond a ressonable doubt, 
and your rictht to call witnesses in your own 


defense, and your right to de represented 


here by your attorney at a trial, and to 


do that, you waive those riphts, and is that 
clear to you? 
DEFENDANT LEE: Yes, sir. 


THE COURT: And what does he 


MR. DREYER: Statutory penalty 
is a maxim:m imprisonment 0° Cive years, and 
a fine o* 315,000, or doth. And if imprison- 
ment is © t-ed, a Special pa ole term of 
at least “oc years. 
Becawe of his ace, he is 
ee Ol ai: 


FEDERAL BUILDING 
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yu understand 


utory penalties, 


DEFENDANT 


order a pre- 
sentence inves: cli; i d def sentence 
without date, and that 
on, your date of 
from the United States At 
Are you on bail? 
MR, MICHAELS: 


THE COURT 


© 
a hlae 4 ae 


v7 vy 
nonor, 


note for the 
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record that the Court signed an order 


modifyinz terms of bail in the past. That 


modification has not yet been put into effect. 


So we assume that by the determination that 


the same ‘ail is to continue, that that is 


> 
to be the amount determined by the Court in 
the order modifying the bail, although the 


} c 


change ha. not been fully effected? 

THE COURT: That is right. As 
lonz as I «xanted the modification it will 
be unde’ the’: modified bail «het he will be 
released unti! the time of sentence. 

MR, MICHAELS: Thank you. 

MR. DREYER: Thank you. 

THE COURT: You should now 


report to our Probation Officer. 


MR.DREYER: That disposes of 


THE COURT: Mr. Kietzran, what 
about your c'ient? 
MR. KIETZMAN: As far as Mr. 
McDona!‘! 
THE COURT: (Interrupting) When 
nave Lim available? 
MR. KIETZMAN: As I have 
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indicated before, I will try and herve 
> d 


here tomorrow afternoon, 


time for che Court to hear the change 


THE COURT: je are going 
a Grand Jury tomorrow, ani I think we 
talkinz about Wednesday. It will be their 
final report. Let's put if on about the 
same time on that date. I don't think chat 
the one day will make any great difference. 

DREYER : No. 
KIETZMAN: You prefer 

Wednesday? 

TRE COURT: Yes. We will have 
a court reporter here becauce there is a 
session on at Auburm tomorrow. i/hat time do 
you want it? 

MR, KIETZMAN: Any time at all, 
your Honor. 

It might be he'pfui to give him 
a little time to get here in the morning. He 
will be comin: from Long Island, I believe, 
your Honor. 

THE COURT: That time does the 
Grand Jury report? 


MR. DREYER: In the morning, befor 
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THE COURT: ‘Je will hear this 
at one thirty. 

MR, DREYER: Thank you. 

MR. KIETZMAN: I would suggest, 
at this time, that the hearin:, since I am 
not authorized to enter a plea on his behalf 
or waive any rights, that we merely adjourn 
the hearing in this matter until then, at 
which time, essuming that he does follow 
my recommendacion, the necessity for the 
hearing would be obviated, and if he does not 
follow my recommendation, or if we decide 
on continuine the prosecution, we could then 
select a ate thet is mutually conventent 
for a continurtion of the herring? 

THE COURT: I will adjourn that 

‘ime, on Wednesday. 

MR. DREYER: Th-erk you. 


THE COURT: That will be May 5th, 


MR. DREYER: 


i 
MR. KIETZMAN: Thank you, your | 
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| | 
ball 


THE CLERK: Court stands in 


recess, 


HIRAM £ sHETFER, Cfficial 
in and for the United States 


Northern Di ict f New York, 


the foregoing record *o be a true 


and accurate transcription of the proceedings 


had at the time and place noted in the head- 


ing hereof. 


-" 
-_ 
- 


Official Court Reporter 
U.S. District Court 
Northern Di:trict 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


THE UNITED STATES OF AMERICA 


vs. 76-CR-1L5 


CHANGE OF PLEA 


MARK McDONALD, 


Defendant. 


TRANSCRIPT OF PROCEEDINGS in the 
above-entitled matter held on tiie 5th day of May 1976 
before Hon. James T. Foley, Chief United States District 
Judge for The Northern District of New York at the 


Federal Building, Albany, New York. 


JAMES M. SULLIVAN, JR., 

United States Attorney for the 
Northern District of New York, 
BY: WILLIAM DREYER, 

Assistant United Scates Attorney. 


PAUL KIETZMAN, 
Albany, New York, 
Attorney for Defendant. 
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THE COURT: All right, call the 


THE CLERK: The United States of 
America versus Mark McDonald, 76-CR-15. 

TH: COURT: All right, Mr. Dreyer. 

MR.DREYER: Your Honor, Indictment 
Number 76-CR-15 was filed in Albany, New York on 
February 4th, 1970, ana cn February 13th, 1976, 
Mr. McDonald entered a plea of not guilty to the 
two counts therein. se is appearing here today 
in order to enter a change of plea as to ccunt 
two of that indictuent. 

THE COURT: lr. Xietzman, that is 
your understanding now? 

MR. KIETZMAN: Yes, Your ilonor. 
Pursuant to negotiations between iir. Dreyer and 
myself the defencant at this tise seeks ieave 
of the Court to withdraw his plea of aot guilty to 
count two of this indictment charging conspiracy 
and substituting a plea of guilty pursuant to 
understandings we will set forth for the record. 

iR. DREYER: I am preparea to set 


those forth now for the Court. 


THE COURT: I think you should set | 


forth what you have and your arreement. 


V.8. COURT REPORTERS 
FEDERAL BUILOING 
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DREYER: “irst 
reoes that upon 
ance by this Court of a plea of 3 
count two and at the time of sentencing, the 


United States ll move t!e Court to dismiss 


one of Indictment 76-Ch-15. In other words, 


plea of guilty to count two is in satisfact 
trent. 
What is the Lladiccment 
le are dealing with 
735-CR-15. 

THE COURT: ‘shat is the one that 
will be disnissed? 

M. DREYER: Count one of that 
fadictment. We is not aamed in the first indlcte- 
ment. 

I see, all 
secondly, Mr. 3 
sullty to count tio ‘7ith 


227 appeal to tne Cirscul 


suppress? 
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sz is entering 
his 3 with the uncerstanciag that he may appeal 
that ruling, and the United States, for the record, 
uas no objection to that stand by Mr. McDonald. 
CCURT: Under case law of the 
Court of Appeals, that is permissible. 
MR. DREYER: That is permissible, 
and the case is United States against Burke, and 
I will provide the Court with the citation. 
TX COURT: I would like to hav 
that citation. a! is something in your favor 
as far as I am corcerned. That right is preserved 
to raise the question on appeal concerning the 
canial of the motion to suppress. 
tink. DREYER: Right. Thirdly, 


the Government has no objection co Mr. McDonald 


being continued on bail pendin, the appeal of that 


issue to the United States Court of Appeals, and 
Mr. McDonald has been advised through his attorney 
that the issue of bail, of course, rests with the 
Court and not with the United States attorney. 
However, it is the position of the Gcvernment that 


we have no objection to that continuation. 
RT: i ordinarily grant 
most instances pending appeal. Do we have 
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i]. DREYER: Al Your Honor, Mr. 
McDonald has been advised through Mr. Kietzman 
maximum authorized penalty in this 
imprisonm 
cteen thousand <i 


the Court, there 


term of at least 


i: COURT: Do you recommend 

“IR. DREYER: ell, we recommend to 
the Department of Probation and Parole that he 
Should be considered for treatment as a young 
adult offe fer. 


TH: CCURT: ‘Mr. Kietzman, you do 


realize, of course, that you have that recommenda- 


tion which is helpful to your interests, 
that I have tc make the final decision. 

MR. KIETZMAN: Yes, that is clear 
to me, and I believe I have made it clear to «he 
defendant. 


THE COURT: I am going to ask you 
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‘as NOANT: Twenty-four. 

MR. KISTZMAN: Could I interrupt 
you for a second? There was one further under- 
stancine that I think we had that corresponds 
with the understanding that was given to the other 
defendants, that being that there will be a 
preservation of the def nt‘s further Fourth 
Amendment rights which have yet to he litigated 
should there be a reversal in the Circuit Court 


c 


o£ Appeals, and I would request char that 


preservation of rizhts include the right to 
preserve his objection :*> a certain photographic 
identification which took place which is not, 
strictly speaking, a Fourth Amendment right, but 
it partakes of the same nature, I think. 

THE COURT: I will allow all those 
rights to be reserved. And do you consent to 
that reservation? 

MR. DREYER: 

THE COURT: 
have that too in che other case, 

to ask you now, 
McDonald, how much education have you had? 


THT NRUENNANT. T have 


(hte ad 


P| 
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right. the clerk 
will now read couat one. and I assume you nave 
talied it over with your attorney. and you listen 
tg Le carefully and then enter your plea. 
CLERK: The Grand Jury further 
13 that fron on or about December litn, 1975 
waczil on or about ‘2cesber Lth, 1975 at or ucar 
colonie fa che Stata and Northern District of New 


iiuxk ieLonal:: Fonda er: snd Peter M. 


*saig L. Mewm ‘ v1 aud 


Lazarski, 
Lee, co-conspisitors uot charged as the defendagtsm 
pereia, did willfully, “aowingly and unlawfully 
conspire <2, confederate and agree cogethe 
to commic an offense against 
che United States, tc vit: To violate Title 21 
Uniced States Codec, Szction S41,A(1). It was part 
onspiracy that the said defendacts 
rould kheowingly, ~illfully end unlavfully manu- 


Faccure and distri»uce a controlled substance as 


Schecule 2 of Subchapter i, Titie 21, 


xtien of law, that in 


25 


8 
3 | Spare. 2 Chapter 13, to wit: A quantity 


a tad 
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Peas 
wanaufact u 


sath anardala 
2ecnagqguaic 


Lazarski, 


.A-4A 


co-conspirators herel: 


ty pounds of act violation of 


21, Stat ode, Section 345. 


snald, ov 


ro. 


TH" COURT: 


TAT IP ITA ITS A “TT " 


OCUIT « ‘ id 


confederate 


PAT eRIT eS 
- ee | 


nowy, did you combine, 
2eree vith Lazarski, “erman, "inner and Yo 
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to commit 
manufacturing and dist 
intentionally, a quantity of methaqualone in 
violation of law? Do you understand that? 
DEFENDANT: Yes. 


COURT: Did you do those 


CircNDAHT: Yes. 


COURT: Did you do it 


intentionally? 


COURT: “Now, you are named 


here, of course, in an overt act. A conspiracy 


cannot be effective until it is started by some 
act of a human being, and you dare named here in 
number tour -=- is that the first onc? 
THE CLERK: Three. 
THE | And I will 
you. That from on or about the llth day of 
Secember 1975 until on or about the 1%th dav af 
December 1975, Mark McDonald » and 
Lazarski, Craig Nex Weil Viianer and 
ufactured approximately 
pounds of a uc : hat is from on 
tnat day of December llth to on or about 
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DEFENDANT: Yes. 
COURT: With the others? 
DEFENDANT: Yes. 
MR, KIEZETZMAN: Your Honor, if I 
say something, pursuant to the conversations 
with the defendant, ve did review the factual 
basis of this plea, and the only portion of the 
indictment with which we would take any issu 


to the amount of the methaqualone involved. We 


a 


believe it to have been much less. But that neithey 


changes the character or degree of the offense, 
although it might have some bearing upon the 
severity of punishment. 

THE COURT: It might indee?. Did 
you explain that to the Probation Department? 

MR. KIETZMAN: I would not want 
him to make those admissions in open Court and say 
something contrary to Mr. "“’aterson. 

THE COURT: All right. You are 
also named that on or about the 19th cf December 
1975 at Colonie, you, Peter Lazarski, Newman, 


‘inner and Yok Lee vere in possession of eighty 
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Now, it says eigtcy 


pouniis I will leave it up to you. Do you aave 


any idea how much it was? 


TZ DEFENDANT: No, not exactly. 
TH: COURT: ‘Jas it in that area? 
TH: DEFENDANT: It could be as 
little as half that amount. I am not sure. I read 
some of the data that the chemist that works for 
the Government supplied to the Court, and I am 
not very sur exactly, but it coulc be as little -- 
HWE COURT: You have your degree. 
I just want you to state yourself for me what you 
approximate the amount was. It is not necessary 
that you be -- 
ENDANT: Fifty, forty-five 
or fifty. 
THE COURT: All right But you 
did have it in ycur possession, at least? 
DEFENDANT: Yes. 
CCURT: A substai.tial amount? 
iz DEFENDANT: Yes. 
COURT: Of nechaqualone? 
DEFENDANT : 
COURT : 
now, and this is important, di: 
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or pressure you in any way to plead guilty here? 
No. 

THE make any promises 
about your possible sentence? 

THE DEFENDANT: No. 

THE CCURT: Do you understand now 
that by pleading guilty here you waive very 
important rights, the right to have a trial by 
jury, the right to have the Government prove th 
charge and che charge in the other count by 
evidence beyonu a r°asonabie dou <-, your right to 


call witnesses in your own defe 


represented by y ~ » ifr. Kieteman? 


é 


pleading guilty, you waive those rights that 


have. Do ycu understand that? 

THE DEFENDANT es, I under 
that. 

you stand on yo 
plea of guiliy? 
FENDANT: ‘I do. 
COURT: ‘shat is the penalty? 

You might as well state it again. 

MR. DREYER: The maximum statutory 
penalty is a term of impriscoument for five years 


or a fine of fit*een thousand dollars or both. 


4 
” 
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and if a term of in; 
should be a special parole tern 
rears, and since tir. McDonald 
within the young adult offender statute, he is 
also subject to being placed in the custody of the 


Attorney General for a period of up to six years. 


COURT: Do you un 


Yes. 


TIZ COURT: And do you stand on 


your plea of guilty? 


Ti DEFENDANT: I do. 
Taz COURT: <All right. I will 
order a pre-sentence investigation and defer 


, 
‘ 


sentence without date. That means it will be 
brought on by a notice from the U.S. Attorneys 
Office. 

I assume he has posted bail? 

'R. KIETZMAN: He is free on the 
recognizance bond. 

Ti COURT: That will continue in 
the same status until the time of senteznce, rind I 
think Mr. Vaterson should note that this defendant 

the other defendants, the agreement is also 


—s 
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that after their sentence they are going to ve 


continued on bail sendiag cae decision on appeal. 
MR. DREYER: Yes, Your Honor. 
TL: COURT: And that will apply 

to tir. McDonald and also to the others, and ie 


will then be released on his own recognizance, I 


7. DREYER: ‘Ys. 
TL: COURT: «All right. iow he 
suould speak to lz. ‘aterson. 


“IETZMAN: Thank you, Your 


‘5..DREYER: Thank you, Your Honor. 


——_$$ 
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CERTIFICATION 


. McGloine, 


Official Court Reporter r the United 


States District Court in and for the 


Northern District of New York, do certify 


this to be a true and accurate transcript 
of the stenographic record of the foregoing 
taken at the time and place noted in the 


neading hereof. 


“eCloi 
8iCGLOLAe 


Georce T. 
Official Court Reporter 
United States District Court 


Northern Disrrict of New York 


Albany, New York 


Cctober 23, 1976 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 
vs. 
SENTENCE MEMORANDUM 
PETER M. LAZARSKIL, 
CRAIG L. NEWMAN, 
NEIL B. WINNER, and 
YOK LEE 

This memorandum will set forth considerations which, it is 
suggested, strongly support the imposition of a sentence of probation upon 
the defendant Craig L. Newman. 

1. An examination of the defendant's personal history reveals 
that the defendant possesses highly favorable versonal characteristics 
which strongly suggest that his personal rehabilitation could be achieved by 
a sentence of probation and that he would never again involve himself in 
criminal activities. 

He has acheived a fine academic record during his years of 


education that is indicative of years of conscientious and purposeful work as 


well as a high level of intelligence and personal discipline. 


He hag hai a conscientious and responsible work record that is 


clearly illustrated by a long succession of summer jobs, commencing at 

the early age of 13 vears old during his years as a student and by his 
employment with the Audio-Visual Corporation and Creative Media Inc. since 
his graduation from Rensselaer Polytechnic Institut2 in June of 1974, 


In addition, Mr. Newman has enjoyed a stable and rewarding 
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marriage with his wife Lynn that has continued and grown in strength during 
the prosecution of this case. It is strongly indicative of a stable personal 
life and a mature ability to cope with the persorali demands of the marriage 
reiationship and the stresses of being the subject of a criminal prosecution, 

These favorable personal characteristics, as wel! as others such 
as his strong love and concern for his parents and Frothers and sisters and 
his personal integrity, are perhaps most clearly indicated by the warm and 
extended support Mr. Newman has received from those persons who have been 
most closely acquainted with him. 

This support has been forthcoming from such diverse sources as 
Mr. Claude C, Casey, Headmaster of St. Paul's High School (Exhibit A); 
Mr. Robert G. LaFleur, Associate Professor of Geology and Mr. Newman's 
academic advisor at Rensselaer Polytechnic Institvte (Exhibit B); Mr. 


Gerard A. Glasser, C.P.A., a family friend and associate for some 


fifteen years (Exhibit C); Mr. Irwin Kaye, Principal of the Oceanside Public 


Schools, Qoeanside, New York and a person acquainted with the defendant 

for some eighteen years (Exhibit D); Dr. Michael Orange, M.D., the family 
Pediatrician who has known the defendant since birth (Exhibit E); Dr. 

Saul Pavlin, Director of the Sarah Center for Advanced Training in Family 
Therapy, who has known the defendant intimately since September of 1972 

in his professional capacity (Exhibit F); Mrs. Elaine Silver, a family 
friend for some ten years (Exhibit G); Dr. Seymour G, Numeroff, D.D.S., 
a family friend and dentist who has known the defendant for some fifteen 


years (Exhibit H); Mr. Bernard S. Gross, Vice President of Batten, Barton, 
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Durstine & Osborn, Inc., and long-time family friend (Exhibit I); 
Professor Murray Alpert, Director of Psychology at the New York 
University Medical Center, who has been personally acquainted with the 
defendant since the age of seven years old and for whom the defendant was 
inaliy the defendant's parents Mr. and Mrs. Roy 
Gomes (1 «hibit K). 
Some examples from these personal expressions of support and 
confidence are perhaps worthy of individual note. Mr. Casey made a 
personal recommendation of the defendant to the Dean of Georgia Tech as 
a student in which he had a particular interest and who he was personally 


recommending beyond the normal recommendation of this type. Mr. Irwin 


Kaye went far beyond a warm personal endorsement of the defendant's 


person2l characteristics to offer to personally appear in court for the 


defendant and to further offer his services as an administrative officer 

in education in New York State in any capacity the court might desire. 
Professor Alpert also offered his personal services in the future to assist 
the defendant, in additiou, to warmly recall his experiences with and 
knowledge of the defendant. Dr. Pavlin, who has known the defendant so 
intimately in his professional capacity, wrote of the defendant with great 
professiona' insight and experience in analyzing the defendant's reaction 
to his criminal prosecution and his future conduct. In short, those who 
have known the defendant the best have recommended and praised his 
personal characteristics the most highly and have brought their collective 
judgment that the defendant would never again be involved in cri:ninal 


activity to the Court's attention. 
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. The second consideration supporting the imposition of a 
sentence of probation upon the defendant is the existence of strong 
internal and external forces to deter any future breaches of the law. 

The defendant himself has experienced an enormous and on-going 
sense of guilt and remorse for his conduct and for the damage that it has 
caused his wife, family and friends. This internal agony of shame and 
guilt is cited at length in Dr. Pavlin's report, movingly noted in the letters 
of his parents, and, perhaps most important, is stated by the defendant 


himself in his letter to Mr. Waterson. The enormous contrast between the 


defendant's criminal conduct in this case and otherwise exemplary life 


has only heightened the eno: is sense of guilt and shame he feels for his 
personal failure and the effect it has had on his wife, family and friends. This 
shame and guilt wil) continue in the years to come as a powerful internal 

check against any turther criminal btehavic-. 

In addition, there are external checks to any such further 
criminal activity such as the defendunt's continuing financial responsibility 
to his wife Lynn, who is now unemployed and owes some $1, 500. 00 in 
educational loans, the assistance of his family and friends to progress in 
his career and lead a blameless personal life, and his continuing financial 
obligation to repay his family for the legal expenses incurred in his defense. 
vastly, of course, there is the legal check that further criminal activity 
‘vould be a violation of his probationary status and would subject him to 
incarceration, 


3. The third consideration supporting the imposition of a 
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sentence of probation is the enormous punishment the defendant has already 
suffered. The deep sense of personal guilt and shame before his wife, 
family, and friends when taken together wit’ four de °s in jail awaiting 
release on bail, the financial strain of def ni rosectittion, and the 
tremendous emotional strain on himself persuuuiiy and on his wife and 
family for some six months while this case has been pending, already 
constitute a punishment of tremendous weight and consequen-e 

4. The fourth consideration supporting the imposition of a 
senterce of probation upon the defendant is his record of never having been 


previously in olved in criminal activity. This fact, when taken together 


with the favorable personal characteristics and achievements previously 


addressed, strongly suggests that the defendant's uncharacteristic lepse 
into criminal activity in the instant case was an aberration that is most 
unlikely ever to be repeated. It was a crime of immaturity that was 
contrary to the defendant's entire personal history and life and, as such 
an exception to an otherwise blameless life, it is uo'ikely ever to be 
repeated, 

5. The fifth consideratior supporting the imposition of a sentence 
of probation upon the defendant is the frank and open manner in which the 
defendant has cooperated with representatives of the Drug Enforcement 
Administration and the Probation Department. This cooperation is 
strongly indicative of both the defendant's deep sense of guilt and his 
realization that ho must avoid future criminal activity in crder that he 


never again find himself in similar circumstances. 
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In sum, it is respectfully suggested that the imposition of a 


sentence of probation on the defendant would satisfy the needs of society 


as to both present punishment and future protection and would be a truly 


just solution and end to the case of the People of the United States of 


America vs. Craig L. Newman. 


Terence E, Shanley 

SHANLEY & SHANLEY 

Attorneys for Defendant 
Craig L. Newman 

Office Address 

35 First Street 

Troy, New York 12180 

274-1314 
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EXHIBIT A-1 TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FROM HEADMASTER 
OF ST. PAUL'S SCHOOL TO CHIEF PROBATION OFFI- 
CER DATED MAY 13, 1976 


St. Paul's School 


Garden City. New Uork 


OFr''CE OF THE wEalmasS™' © 


May 13, 1976 


Mr. Prank Waterson 
Chief Probation Officer 
U.S. District Court 
Northern District 
“ Federal Building 
; Albany, New York 


The enclosed accompanied each college application of Craig Gomes as he ws 
known while in ettendance at St. Paul's School. The family name of Gomes 
was used as a means of preventing unnecessary explanations since he wis re- 
siding with bis stepfather. The legal name of Craig L. Newman is in effect. 


Further, with epplications to Joans Hopkins, University of Virginia, Rens- 
salaer Polytechnic Institute and Massachusettes Institute of Technology, the 
following specific recommendation accompanied the applications: 


I would without hesitstion enthusiastically recommend Craig to you for com 
sideretion for the Class of '73. With his high character, determination, 
ability to adjust quickly and completely, snd bis preparation, I aw fully 
convinced that he will contribute noteworthily +o - I would 
sincerely hope that every consideration wil] be given his application and 
that a favorable decision will result. 


To Georgia Institute of Technology, the following accompanied the application: 


I would without heeitation enthusiastically recommend Craig to you for con- 
sideration for the Class of '/3. With his high character, determination, 
ability to adjust quickly and coapletely, and his preparation, I am fully con 
vinoed that he will contribute noteworthily to 0. o3rgia Institute of Technology 
I would sincerely hope that every consideration vill be given his application 
and that a favorable decision will result. 

Dean Carmichael: 

During my visit with you at Georgia Tech. in April '66, you wenticned that if 
ever I had a particular interest in one of ay stucents applying to you to so 
state. This is a young man for Tech. 


Although I have had no contact with Craig since his being greduated in 1969 
the above an cipated results and characterizat ions could be anticipated to 


continue to apply. 


Respectfully subsitted, 


viaude C. Casey, Jr. 
Headmaster 
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EXHIBIT A-2 TO PRE-SEXTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER OF RECOMMENDA- 
TION FROM HEADMASTER OF ST. PAUL'S SCHOOL 
DATED 1968/69 


St. Paul's School 


Garden City. New York 


1966/69 


Se: Craig Gomes (Newman | 


the type of young man which any school would consiaer ar. 
asset to the student body. Not only does he possess surericr innate 
acility, but the necessary determination for the development cf 
petential; not only 18 he cooperative and cetermined but gent.eman-: 
and considerate ofchers. Upon joining St. Paul's student coay 

the beginning of his eleventh grade, he immediately 


Craig 


. 
+ 


strong leadership qualities by doing an: “- 
raig 18 serious, determined, capable «{ 272: 


eres and in every respect an outstancai-, 


Claude C. Cases, 


Headmaster 7 


EXHIBIT B TO PRE- -SENTEN 


DEFENDANT NEWMAN 
POLYTECHNIC INSTIT 
CER DATED May 13, 


Mr. Frank Waterson 
Chief Probation Officer 
Northern District 
Federa! 

Albany, 


Ing 


York 122, 


Po:37 
MULbans 


New 
Dear ir. Waterson: 
has 


- } 
ana 


asked me to 
sor in 
the Sp 


Craig Newman 
academic advis,. 
With him for 


a time he 
He trans eOlogy 
In chemi ni. ‘nt fof 2 
not particular] i) 
In spite of a ae lust > hie 
a quick and ¢ wh 
facility when h chose . } 
would Ish } ] 


Start 
he did 


wing, 


ich 


in th 
with 

But 

I think hy e achiey 
present d miné l the boys in 
Students heartBesahiae - mostly 
their actions. |] to 

inclined. 


am 


1s 


. 


c i 
sing it ra 


! hope the 
accompiishment 
and I ask 
Satis 


court rec: 
in having 
you to extend 
Sfy the case, 


Ignices 
“¢raduated 
my request 


Sincerely yours, 


Bai ane 


er. LaFleur 
Associa Professor of 


logy 


Geo 


_RGLaF:vb 


Trerr 


several courses. l 


good 
Stinguish 


he 
think 


claim to know 
] persuaded 


OCaig 


his 
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Cig 


1976 


behalf 
1 


comment on his , £6 Des 


had contact 
2 June 1974, 


ring of 1972 and 


in his 
; 


4 


a slow 
iverage, 
However, 
exhibit 
great 
he 


Junior vear after 
nal term of RB 
himself academical)], 
Craig always seemed 
Could articulate 
if he could hegin 


rf 


, 


to 
oh 


wit 
availn 


to become wel] 
aig 


1s 


schoo] 
Cr 


he 


is 
particularly well. 
Smart, capable and 
Ing something worthwhile. The 

this case whom we knew as former 
because of the Stupidity of 


Craig 2» Gls atlas ds 


/ 4 


inherent good qualities and 
from a rigorous Institution, 


for as little punishment as Will 


gcot cory NM 


acquainted 


A-403 


EXHIBIT C Tf “RE-SENTENCING MEMORANDUM OF 
DEFENDANT "MAN - LETTER FROM GERARD A. 
GLASSER, . A. TO CHIEF U.S. PROBATION OFFI- 
CER DATEL MAY 13, 1976 


GERARD A.GLASSER 6 CO.P.C. 


CERTIFIED PUBLIC ACCOUNTANTS 


Frank T. Waterson 

Chief U. S. Probatic Officer 
P.0. Box 496 

Post (ffice Bu'lding 

Albany, in. Y. 12201 


Dear Sir. 


am most distressed to learn of the problem facing Craig Newman. it is 
inconsistent with what | have always known his goals in life to be. 


| have known Craig for over 15 years and followed his progress through 
high school and college where he was always an outstanding student and 
an honest and respectable young man. 


| have known his family intimately and always considered his relationship 
with them to be a good one, with unusual family communication. He is a 
devoted son and attentive brother. 


There are few young men of my acquaintance that | admire as much as 
Craig Newman. |! strongly recommend that he be given the opportunity to 
justify my confidence in him. 


Very truly yours, 


GERARD A. GLASSER 
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EXHIBIT D TO FRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FROM PRINCIPAL 
OF OCEANSIDE SENIOR HIGH SCHOOL TO CHIE 
TFROBATION OFFICER DATED MAY 13, 197€ 


OCEANSIDE. NEW YORK 11572 


SENIOR & GH SCHOOL 


hief Pr 


Nort herr 


344, +y f o 
oe @ o-;5 Yy Craigs 


fhatever assistanc 


re 
nature 


confronta 


noi 
Pye 1) a +hers 
Tuture of owners. 


“anes er 


Viswo au 


~ 


great wast incarcerate him rather than 
ential. TI am willing to personally appear 
this young man. 


ny additional information would be useful, please 


bie ae 


Irwin Krive 


A-405 


EXHIBIT E TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FRIM MICHAEL 
ORANGE, M.D. TO CHIEF PROBATION OFFICER 
DATED MAY 11, 1976 


MICHAEL ORANGE M '®) 
24 MINEOLA AVENUE 


ROGLYN._ N Y 11576 


INFANTS CHILDREN AND ADOLESCENTS MAnwageeT 7-0808 


I have known Craig Newmen almost uil his 
family Pediatrician, and have observed closely 
through the yezrs his entire development. He has always 
been a well disciplined and very bright person. He has 
never been involved with any delinquent behavior during 
adolescent years and has grown into a responsibie 


citizen of excellent character to the best of my knowledge. 


Yours truly. 


y ,j 
Tee | 
cL 


“~Us 
Michael Orange ¢f.D. 
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DATED MAY 19, 1976 
SEYMOUR G. NUMEROFF, D. D. S. 
368 MINEOLA BLVD 
MINEOLA. N. Y. 11801 
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EXHIBIT I TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FROM BERNARD S. 
GROSS, VICE PRESIDENT AND MANAGEMENT SUPER- 
VISOR OF BBDO TO CHIEF PROBATION OFFICER 
DATED MAY 28, 1976 


BBDO 


Batten, Barton, Durstine & Osborn, Inc 


383 Madison Avenue, New York. N Y 10017 Te! 212-355 5800. Cable Address BEBE DEON. Telex 224320 


Mr. Frank Waterson 
Chief Probation Officer 
U.S. District Court - 
Northern District 

Post Office Building 
Albany, New York 12200 


Dear Mr. Waterson: 


This is my fourth try at a letter to you about 
Craig Newman. 


The first time I started to tell you what a deeply 
decent young man Craig has always been - but I was sure 
others had told you that. 


Then I tried to put into words how Craig has been 
more than a brother, more than a friend to his brother 
and sisters. I remember his enormous patience and care 
when he taught his little brother Chris to be not afraid 
of the water, to swim. 


I remember Craig teaching his sister Valerie to 
ride a two-wheeler, running for what seemed like hours 
- alongside her, telling her, "Don't worry, I won't let 

you fall." : 


I remember Craig spending evening after evening 
with his sister Donnis, trying to unravel for her the 
mysteries of algebra, and making her understand. 


He has been - has had to be © more of a father to 
his brother and sisters than most boys, but I guess the 
other people that know him and love him must have told 
you that, too. 
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I wanted to tell you of the pain he must have felt 
at his mother's recent separation - the second time in 
his life Craig has "losc'' a father. But Craig is a man, 
and the way of men is that they must pay for the wrong 
things they do. I tell you though, that the punishment 
Craig has already inflicted on himself and those who love 
him is immense and terrible. 


I guess the only thing I can really say is what I 
started to say first. And that is if you could only 
know, really know Craig's heart, you would know what a 
truly good young man he is. I suppose words like "decent" 
and "good" are old-fashioned nowadays, but I can't think 
of better ones to describe Craig. 


I know his heart. I feel his pain. I hope you will 


help him. 
GL 


Vice Presidght and 
Management Supervisor 


BSG/jcd 


A-416 
EXHIBIT J TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FROM MURRAY 
ALPERT, PROFESSOR-N.Y.U., DIRECTOR OF PSY- 
CHOLOGY-N. Y.U. MEDICAL CENTER, UNIVERSITY 
HOSPITAL TO CHIEF PROBATION OFFICER 


Dear Mr. Waterson, 

My friendship with Craig and his family bagan when he was 
seven years old. Craig has always been a sensitive, very bright 
Sympathetic child. We very early on, developed a warm personal 
relationship and I have always enjoved his company and his interested 
Creative mind. 

When he was in high school Craig developed a keen interest 
the sciences and because of this interest and at his request I arranged 
for him to do volunteer work in our laboratories where biochemical 
research into the causes of i is carried on. Craig 
took constructive advantage of the opportunity working with great 
dilligence, without a stipend, and from the start earned the respect 
of those in charge of the program. He showed a cheerful willing 
to do even the most menial tasks. He had a great 


patients he met and showed a real Sympathy for their problems. 


° ; - VERY 
Craig's present situation has shocked and upset me beyvond 
MmwCs * uw The 4y TRIEL Ta Le DER STH i fie td ote “ aoe Oe Reo 


words. It seems so out of character with his highlv devsloped sense 


right and wrong ,and-commitment to.good-oitizenship. I know- thatt 
Some profound upset must be the cause for such atypical behavior for 
Craig, whom—~have-known—-intimetedy--ali-these-years. Ke has had a 
Stormy home life and I think he may have had less than adequate 
vrportuni ‘ty tp explorehis ideas with an adult male role.model 

As you must know his mother is twic divorced, tne last se 


culmating at the period when Craig got into his present difficulty. 
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I think that some of the warmth of my relations with Craig resulted 
from his eagerness for adult male companionship. 

I hope my view of Craig is helpful to vou. I know that 
this is a terribly traumatic experience for him because a problem 


~ 


of this kindd is so foreign to his nature. I would be happy to do 
Hf 
anything I could to help him in t®e future as a trusted friend. I 


that he has a great deal to offer and feel sure that he will now 


develop a life: for himself that will dtilize rather than impair, his 
fine human capacities. I urge you to give him this opportunity to do 
this. He is such an outstanding young person. If there is anythone 


74 
P, P, 


further I can do please contet me.(212) 679-3200 


! 
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EXHIBIT K TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT NEWMAN - LETTER FROM DEFENDANT 
NEWMAN'S MOTHER TO MR. BOICE DATED JUNE 2, 1976 


June 2, 1976 


ye oar soice, 


You asked at the end of our interview last Thursday, if 
there was anything more I wanted to add. You were kind encush 
to say I could call or write. 


in retrospect, realizing how much we talked about events 
and dates, I wondered if the feelings had been neglected. It 
hac all seemed so matter-of-fact. I felt there was so much : 
hadnh*t told you. 


I didn't remember if I told you simply how much I love 
Craig? Or that he never gave me cause to feel anger, hurt, or 
Shame while raising him? On the contrary, from infancy on he's 
been a joy and a source of great pride and happiness to me and 
our family. AS you know, I have three other children, and with 


ereat appreciation and awe, I am able to say the same about them. 


I didn't tell you about Craig telling his sisters and 
brother what he had done. In his place, I don't think I could 
have had the courage. He talked to them as soon as he gct home. 
he was scrupulously honest, trying very hard to keep from get- 
ting too emotional, but it was impossible not to cry. Chris, 
my eleven _2ar old, looking up at him, pale, tight little face, 
hardly able to believe what he was hearing but having to, because 
Craig, who he adored, always told him the truth. Valerie, fifteen, 
going through the normal difficulties of adolescence, plus the 
trauma of her parents divorce, trying valiantly to cope with 
this crisis too. And Donnis, his full sister, the child most 
deeply linked to him emotionally and spiritually, feeling the 
torture of his pain as her ewn. I hope we will all be able to 
forget that day as a bad drean. 


I don't think I told you, Mr. Boice, how frightening this 
has been for the children, living with this awful dread every 
day now for over five months. The nightmare fear of Craig pos- 
Sibly going to jail, hangs like a dark cloud, in a house that 
had just begun to see sunlight after the last storm. 


i am ce grateful that Craig has Lynn by his side. She is 
bearing up under this strain, with a maturity beyond her years 
and experience. She is as dear to me as my own children are. 
Lynn knows, because they have one heart, that most of Craig's 
agony now, comes from living with what he has done to those he 
loves. I, also know that, ir. Boice, and I pray you do, too. 
You laughed kindly, and put up your hands in mock Cismay, when 
I said Craig would never get into trouble again. I unders*end 
your reaction. The word “never” is an absolute and in your 
professional experience sounded naive and unrealistic, perhaps. 
But the strength of Craig's love, is a reality, and I know he 
hopes only for the chance to prove the faith we have in him is 
not wasted. 
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I impiore you, Mr. Boice, as perraps only a mother feels 
free to, without artifice or pride, instinctively fighting for 
her child. Please give him this chance. Please give his j E 
wife a chance to continue their marriage without the devasteting 
effects imprisonment would i-ave on them, and the children they 
will have one day. 


Craig was in jail almost four days...,four centuries to 
him. I will never as long a3 I live, forget nis face when we 
finally got him out. Indescribable fear, .sheck and horror in 
his eyes....but even worse to me, were the four words he said, 
and repeated over and over, “You die in there........You die 
in there....+..-You Gie in ther€.....se.” 


Please, Please believe me. He has been punished and is 
still being punished. We are all of us, being punished. 


I do appreciate the difficult decision you must make. 
I am deeply aware of your responsibility to society. 


I most humbly ask for your mercy. 
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eat wep * yl ( G 4 tte 
UNITED STATES DISTRICT COURT \\_ «1 = Thi 
NORTHERN DISTRICT OF NEW YORK  |/ «~~ ¥ RECEIVED 


JUN 17 1876 


- &. S. UisimiCi JUDGE 
UNITED STATES OF AMERICA p* Tl ALBANY, NEW YORK 


against 


PETER M. LAZARSKI, 


PRE-SENTENCING MEMORANDUM 
INTRODUCTION 


Aaron Nussbaum, a former District Attorney in the Appeals 
Bureau of the Kings County New York District Attorney's Office for 
over 25 years, states in ore of the most recent and enlightened 
works on crime and punishment that 

"No matter how genuine a reformation the 
exoffender may have achieved or how earnest 
his quest for rehabilitation and reform, he 
will remain a prisoner of his criminal record 
throughout his days" (A Second Chance: 
Amnesty for the First O1.ender, Hawthorne 
Press, 1974, at page 47) 

Professor Marvin E. Wolfgang, Chairman of the Department of 

Sociology at the University of Pennsylvania has stated 
"The criminal justice system is not responsible 
to new clients - that is, first time offenders" 
(Nussbaum, A Second Chance: Amnesty for the 
First Offender, supra., at p. 

In recognition of the special position which first offenders 
should have in the eyes of the law, particularly those involved 
in non-violent crimes, Mr. Nussbaum proposes that the first 


offender be granted amnesty upon fulfilling all the obligations 


of his probationary sentence. While Mr. Nussbaum's concept has 
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already taken .irm root in the living law, having been adopted 
in whole or in part in California, Kansas and England, it is not 
yet the law in the federal jurisdiction. Nonetheless, it under- 


scores the special qualities which the first offender brings to 


the sentencing process and points the way to the lenient treat- 


ment which the first offender justly deserves. 


It is the thesis of this memorandum that Peter Lazarski's 
isolated misadventure, his first offense and most assuredly his 
last should be dealt with by this Court by a sentence of proba- 
tion. The seif-inflicted punishment which Peter's conduct has 

upon 
imposed/him and will impose upon him for the balance of his life 
‘needs no augmentation beyond that which a probationary sentence 
would afford. As a consequence of his conduct, Peter has and 
will for the balance of his life, drink shame to the dregs. He 
is a prisoner of his own tragic foolishness and any punishment 
beyond a sentence of probation would be inappropriate, unjust 


and redundant. 


FACTUAL BACKGROUND 


Peter Lazarski, presently 25 years of age, having been born 
on March 24, 1951, and a resident of this State and gainfully 
employed here, has been convicted, upon his plea of guilty, of 
the crime of Conspiring to Manufacture and Distribute the 
Controlled Substance, Methaqualone, as set forth in the second 
count of a two count indictment. 

It is hoped that this memorandum and the appended exhibits 
will bring to the Court's attention intormation which the Court 


will utilize in considering the question of the sentence to be 


imposed. 
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MR. LAZARSKI'S BACKGROUND 


This young man's history compeilingly supports a sentence of 
probation. 

Mr. Lazarski has spent the 25 years of his life either in 
Syracuse, New York, where he was raised and where his family 


lives or in Troy, New York, where he went to college and there- 


after worked. He is a product of the Syracuse School System 


having attended Henninger High School in Syracuse, New York, prior! 


to his enrollment at R.P.I. While in High School he persevered 
as a member of the varsity basketball team, although he was only 
third string and played a total of five minutes during the entire 
season. He was somewhat more accomplished and successful as a 
member of the high school track team where he ran the mile (his 
best time was 5 minutes 10 seconds) and high jumped (his best 
jump was 6 feet). While in high school he participated in a 
local radio program entitled "High School News Bowl" which in- 
volved students in different schools being asked questions con- 
cerning that week's news events and then rating the students 
on their degree of familiarity with the news. 
Upon his graduation from high school he enrolled at R.P.1. 

and attended college there from September of 1968 until December 

f 1972 and from February of 1974 through June of 1974 obtaining 


his Bachelor of Science Deg. 7e in Chemistry from %.P.I. on May 


Again at R.P.I. he invclved himself in radio programing, 
serving aS an announcer on WRPI during the Spring of 1971 and 


the Fall of 1972. 


| 
| 
j 
| 


| 
| 
} 
| 


| 
} 
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Peter has been actively employed, within the limits permitted 
by his age, since 1963 when he went to work as a paperboy for the 
Syracuse Herald Journal American. He y a paperboy un 
December 1967. In the summer of 1968, following his graduation 
from high school, he was employed by the Syracuse Department of 
Public Works. Upon coming to Troy in September of 1968, he 
obtained parttime work at the Troy Boy's Club, working there 
approximately 20 hcurs per week from September of 1968 untii 
completion of his Freshman year in June of 1969. That summ*r 
he worked at Crouse-Hinds in Syracuse, New York, as a sheet metal 
worker. Upon his return to R.P.I. for his Sophmore year he again 
resumed his work as a parttime worker at the Troy Boy's Club and 
held that job from September of 1969 until the completion of 
his Sophmore year in June of 1970. During the summer of 1970, 


he was a self-employed painter in the Syracuse area and worked 


parttime selling Fuller Brushes door-to-door for Joseph Chisling, } 


Cicero, New Y rk. Upon his return to Troy in September of 1971, 
for his Junior year at R.P.I. he had some difficulty finding 
parttime work but was able periodically to obtain painting jobs. 
Following completion of his Junior year in June of 1972, he 
remained in Troy, New York, and obtained some additional painting 
jobs in June and July of that year locally. In August of 1972 

he obtained parttime work for K-C Refrigeration Transport working 
one night a week loading and unloading trucks. He held this 

job until the completion of the fall semester in R.P.I. in 
December of 1972. From September of 1972 through December of 
1972 he also worked on a parttime basis at the Rensselaer Union 
Food Service working one to two nights per week depending on 


the week. In Janaury and February of 1973, he worked parttime 
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20 hours per week) for United Parcel Service in Albany, New 
York and from April *f 1973 through August of 1973, he worked at 
Crucible Steel in S*lvay, New York as grinder than as an inspe 


4 . 


tor. in September of 1973 until February of 1974 he worked at 
Bristol Labs in Syracuse, New York. In February of 1974, he 
resumed his education at R.P.I. and completed the final semester 
necessary for his Bachelor Degree in Science. At Bristol Labs 


he operated a computer monitored analysis machine. Following his 


graduation from R.P.I. Mr. Lazarski obtained employment with 


Hudson Valley Community College in Troy, New York in the Chemistry, 


Department where his work involved setting up experiments, equip- 
ment checking and providing soluti for experiments. He held 
that job until January of 1976 when he was forced to take a leave 
of absence because of the present problems created by his arrest 
and indictme (annexed hereto, mad a part hereof and incorpora- 
ted herein by reference is a resume submitted by Peter Lazarski 
covering his work experience at Hudson Valley Community College, 
at Bristol Laboratories and at Crucible Steel). Following his 
leave of absence from Hudson Valley, Peter looked for work in the 
Syracuse area for approximately one month without success. 
Starting the second week in February of 1976 he went to work for 
his father doing plumbing, carpentry and painting work on a 
number of jobs which his father was working on. This work 
lasted for approximately two months after which Peter 

was again out of work but nonetheless looking for a job. During 
the first week in Ma’ he was hired by Allwash of Syracuse, Inc., 
and holds that job to date. In that job he is involved with the 


cleaning and washing ~f buildings, inside and out, and the sand 
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blasting of the exterior of buildings. 


a s_udent of R.P. 


Boy's C.'v during 
1969-1970. He also helped ze a benefi 
School of Troy called Playday at R.P.I.'s no 
involved a significant time and effort contri 
during the late winter and early spring of 19 
took place on April 27, 1974. 
Peter is the oldest of four children. He has one sis 
who obtained her Bachelor of Arts in History from tne University 
of Wisconsin this month, a brother who has completed his Freshman 
year at the State University of New York at Fredonia and a 
second brother who graduates from high schoo’ in Syracuse this 
month. His father has been involved with the Syracuse Fire 
Department for more than 30 years in addition pn other work 
and presently holds the position of District Chi of the Syracuse 
Fire Department. 
Catholic. His Selective Service Classification 
principle extracurricular interests are stamp and 
col’ect'ing and he has good collections 
It should be clear from this personal history that Peter 
fundamentally substantial and worthwhile human being whose 
present predicament is completely foreign to the basic nature 
and character «cf the young man. His personal background es- 
tablishes beyond peradventure that this was an isolated and aber- 


rant mistake which would never be repeated. Peter has a great 


deal to contribute to the community and society in which he lives 


and works and the potential which he has should not be permanently 


. 


crippled by * jail sentence. He aspires tO resume a career in 
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he will be able to utilize his educati c s hopeful 
at Hudson 
probation or nonincarceration 


imposed o therwise obtain emplo ment in an educational 


in his cho: field of Chemistry. 


consistancy of character demonstrated by Peter Lazarski's 
perso background should not be subjugated to an iso 
out-of-character mistake in assessing the appropriate pun). 
to be imposed. The man on balance is the man who should be 
sentenced and not simply the individual who 
himself in this criminal enterprise. It is c! 
the man that the heavy penalty of criminal record 

is indeed severe punishment and perhaps punishment enough; 

but, in any event, a man with this ba “ind and history at 


worst deserves a sentence of jf 


CHARACTE 


Appended to this memorandum are 18 living testaments to 
the nature and character of Peter Lazarski. These individuals 
represent the views of a widely divergent collection of human 
beings who vouch for Peter Lazarski and who speak eloquently 
to the enormity of the injustice that would be per 
he were to be incarcerated upom this plea of guilty. 

The character reference letters represent the judgment of 
Congressmen, of contempories, of co-workers, of college profes- 
sors, of relatives and of a Roman Catholic priest. While the 
letters are appended in full to this memorandum, I am taking the 


liberty at this time of quoting some of them: 


Congressman James N. Hanley: Pet:r has been an 


A=-427 


PRE-SENTENCING MEMORANDUM OF DEFENDANT LAZARSKI 


outstanding citizen .. . I can vouch for Peter's 
good character and outstanding work habits." 


Monsignor Basil Scredowych: "I have known him 
to be an honest man with good morals and he is a 
practicing Catholic in good standing in this 
parish." 


Anna Rvbak: ‘'"'Peter has a very close relation- 
ship with his family. His love and respect 

for his parents, brothers and sister are constant. 
He attends church regularly and is polite, con- 
Siderate and of good character." 


Colleen Roam: "Peter is a very warm, sensitive 
and sincere human being. Peter has shown 

me great understanding in matters both personal 
and academic. As long as I have known Peter 

he has held down a job to pay for his schooling. 
In spite of a very tight schedule, Peter has 
invaribly found the time to help his friends. 

I would consider it a moral injustice and a 
grave error if a young man of Peter's character 
and integrity was forced to waste a number of 
years in prison because of an isolated and tragic 
mistake on his part." 


Summarv of Observations of Hudson Valley 
Community College Professors: Peter was a 

iligent and conscientious worker who can be a 
productive and law abiding citizen and member 
of the community. 


Congressman William F. Walsh: ‘In my opinion 

tne interest of justice and of society would best 
be served if Peter Lazarski were considered an 
outstanding candidate for probation, based on 

his background, on his otherwise perfectly clean 
record and on his potential as a productive, law 
abiding citizen in the future." 


This is just a very brief sampling of some of the observations 
contained in a few of the numerous letters which have been sub- 
mitted on Mr. Lazarski's behalf. 

Mr. Lazarski's efforts in obtaining the enclosed references 
for your consi¢eration reflect his recognition of the seriousness 
of the matter and certainly demonstrate the responsible nature 


and character of the young man. In assessing the sentence to be 


imposed unon Mr. Lazarski, the Court should give every considera- 
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ue 


tion to the impressions of Mr. Lazarski of those wh 
best. 


MR. LAZARSKI'S COOPERATION WITH THE GOVERNMENT 


From the very inception of his apprehension, Mr. 
cooperated fully and extensively with the government. 
a series of full confessions to various governmental 
identifying persons involved, the activities engaged 


equipment '1tilized, the chemical preparations employed and the 


drug produced. At the scene at the time of his arrest he coopera-| 


ted with the government chemists present. In the absence of his 
cooperation, neither Yok Lee nor Mark McDonald could have been 
identified nor could they have been arrested. He is the only 

one who cooperated with the government at the time of his arrest. 
Hi «xtensive and honest cooperation permitted the government 

to determine the full scope of the operation and apprehend all 
parties to the operation. Every iota of cooperation which he 
extended was an incriminatory act on his part and could and 


would have been used against him upon his trial. He thus sacri- 


personal and criminal consequences of his self-incrimination. 
The regret that Mr. Lazarski has for his involvement in this 
entire scheme cannot adequately be expressed in words but his 
conduct in working with the government to bring the entire scheme 
to an end is some measure of the recognition on his part of the 
wrong in which he was involved 

In addition, Mr. Lazarski, subsequent to his plea of guilty, 
again cooperated extensively with Agents Sturrock and Tripp of 


the Drug Enforcement Administration imparting to them all of the 
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information which he had not only with respect to the criminal 
activity in which 5e and the others whom he identified were in- 
volved, but also with respect to any other drug dealings or drug 
dealers of which he had knowledge. He identified by name persons 
who had purchased drugs, persons who, to his knowledge, had dealt 
with either he or other members of the conspiratorial group and 
imparted as much detail and information as he could with 
respect to the identities of these persons and the dealings in 
which those persons had been engaged. In short, at every step. 
along the way, Mr. Lazarski has cooperated with the government. 

Mr. Lazarski's cooperation facilitated the government's 
investigation and lead to the arrest and indictment of two of 


the co-conspirators. It allowed the government to close down 


the criminal activity. His continued cooperation with the govern- 


ment has furnished them with additional information which may well 


be useful to them in other investigations. 


MR. LAZARSKI'S PLEA OF GUILTY 


» 


Mr. Lazarski has acknowledged his responsibility for his 
misconduct. He has fully assumed the consequences of his conduct 
by his plea of guilty. In voluntarily pleading guilty to the 
second count of this indictment, he foreswore certain inalienable 
constitutional rights and spared the Court, the government and 
the community additional pre-trial hearings and a long and ardu- 
ous trial. 

His cooperation with the government not oniy made possible 
the indictment and arrest of Yok Lee and Mark McDonaid, but also 


is a strong factor in building the case against all four of the 
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co-defendants and no doubt influenced the co-defendants to plead 
guilty. 

He must, of course, pay a heavy personal price for having 
cooperated with thegovernment but that cooperation and his plea 
of guilty should and must militate in his favor in determining 


the sentence to be imposed. 


THE JUSTICE AND ADVISABILITY OF PROBATION 


he mere existence of a criminal record severely penalizes 
and forever stains the fabric of the life of Peter Lazarski. 
While it is respectfully submitted that the criminal record 
itself, of which he will be a prisoner for the rest of his life, 
is punishment enough, if the Court feels that additional punish- 
ment is necessary, that punishment should be in the form of 
nothing more severe than probation. 

Dr. Carl Menninger, the famed psychiatrist and penologist, 
has stated 

"Jails ruin young men" 

The bleak realities of prison are, as California Governor 

Edmund G. Brown, Jr., stated 


"They don't rehabilitate, they don't deter, 
they don't punish and they don't protect". 


The Joint Committee on Continuing Legal Education of the 
rahaninhehtonipanangurenEaEaeEadenEatt ee ee Re ee 


American Law Institute and the American Bar Association in its 


project on the Minimum Standards for Criminal Justice and its 
Stns sno iapaeionnasielenrctiiinenteiensrcaeamndtehiendmaeaainenniacmendtatstighoammubanmmanmoneme ss re riisintishidigieeescmben 
Standards Relating to Sentencing, Alternatives and Procedures 
Soemeeantte ee eel neoeaoeennentrasnonennsoenenrsnemattieabanamencars tacos temeanatetrean ete ema eS 
have passionately urged that sentencing be individualized and 


so doing have stated: 


"To individualize the sentence in the case of 
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any speci .c offender means, first, to differentiate 
him from .ther offenders, in personality, character, 
socio cultural background, the motivations of his 
crime and his particular potentials for reform and 
recidivism and, secondly, to determine which among 
the range of punitive, corrective, psychiatric and 
social measures, is best adapted to solve the 
individualized set of problems presented by that 
offender in such a way as materially to reduce the 
probability of his committing crimes in the future." 


("The Problems of Sentencing", page 63)" ! 

This policy is consistant with the concept and theory under- 

lying the enlightened conception of present sentencing procedures 
which is stated to be "treatment that fits the offender and not 

merely the offense". Clearly, in the face of all of the forego- 

ing, the only treatment which could fit Mr. Lazarski would be, 

at the very worst, the imposition of a period of probation. 

a ele York Case of People v. Silver (10 A.D. 2d 274; 274 | 

| 

N.Y.S. 2d 199) the Court in discussing sentencing policy and 

considerations stated in substance that the prime aim of socialized 


: ' 


justice is a dispassionate and conscientious evaluation of the | 
unique aspects of the convicted offender's total personality, 

his intelligenc., his character structure, his demonstrated 
ability to conform, his capacity to accept our social disciplines 


and limits, and his overall stability. Such an inventory of his | 


a 


a” 


sets and liabilities is indispensable to a judicial determina- 
tion in selected cases of whether accidental or situational offen- 
ders with promising potential can be aided to rea “ust to a normal 
life in the community without the disruptive, and sometimes des- 
tructive, effects of imprisonment. 


The National Advisory Commission on Criminal Justice Standards 
———— LL hss sss sessions 


Goals has recommended: 


“Outright release of persons convicted of 
nonviolent first offenses". 
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As this Court knows, Mr. Lazarski has never been convicted of any 


Criminal offense of any kind other than the present one and most 
assuredly will never again involve himself in any criminal acti- 
vity. 

The President's Commission on Law Enforcement and Administra-!} 


tion of Justice, in their task force report, stated: 
“The correcticial strategy that presently seems 

to hoid the greatest promise, basexu on social 

Science theory and limited research, is that 

of reintegrating the offender into the community. 
A key element in this strategy is to deal with 
problems in their social context, which means 
in the interaction of the offender and the com- 


munity. It also means avoiding as much as pos- 
sible the isolatin> and labeling effects of 
commitment to an titution. There is little 


doubt that the goals of reintegration are | 
furthered much more readily by working with 
an offender in thecommunity than by incarcera- 
ting him" (The President's Commission on Law 
Enforcement an dm: istration of Justice, 

Task Force Report: Corrections 25, 1967) 


The American Bar Association Committee on Standards for 
ane eee ea ee Oe SUC LGLLON LOMMICTEES ON otancarcs ror 


Criminal Justice has concluded 

", . . probation is properly viewed as a sentence 
just like any other sentence. It is an attempt by 
society to impose a sanction which will accomplish 
its goals, just as any other sentence is designed 
to do. The fact that it differs from other sentences 
in that the defendant remains subject to a prison 
term if he does not comply with the conditions of his 
release does not suggest or require the need for 
confusing terminology."' (ABA Project on Standards 
for Criminal Justice, Standards Relating to Probation 


I¢ 


25 (Approved Draft 1970) | 

| 

The Committee then concluded that probation was the pre- 
ferred sentence: 


“Desirability of probation: 


Probation is a desirable disposition in appropriate 
cases because: 


(i) It maximizes the liberty of the individual 
while at the same time vindicating the auth- 
Ority of the law and effectively protecting 
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the public from further violations of the law; 
it affirmatively promotes the rehabilitation 
the offender by continuing normal community 
contacts; 
it avoids the negative and frequently stulify- 
ing effects of confinement which often severely | 
and unnecessarily complicate the reintegration | 
of the offender into the community; 
it greatly reduces the financial costs to ie 
public treasury of an effective correctional 


system 


it minimizes the impact of the conviction upon 
innocent dependents of the offender." 


(ABA Project on the Minimum Standard for Criminal 


Justice Standards RElating to Sentencing Alterna- 
tives and Procedures, Standards Relating to 
Probation, 2/7) 


The National Council on Crime and Deliniuency has recommended | 
restitution, fines, conditional discharges or employment in public 
service or appropriate periods of probation except in cases of 
professional criminals, violent crimes and persistent dangerous 
offenders. 

he National Probation and Parole Association in its "Guides 
for Sentencing'' recommends the suspension of the imposition or 
execution of a sentence without probation in any situation where 
“apprehension and conviction have so thoroughly a corrective 
impact on the offender that supervision by probation is unneces- 
sary". 

This tidal wave of authority, carefully researched and 
studied, compelling probation in cases where the offense is 
non-violent and the defendant is capable of rehabilitation, grows 
day-by-day (New York State Division of Probation, Department of 
Correction, an Evaluation of Probation Success: A Study in Post- 


Discharge Recidivism (1964); The Results of Probation (L. Redzino-y 


| 
witz ed. 1958); J. Rumney §& Murphy, Probation and Social Adjust-) <1. 
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ment (1952); M. Grunhut, Penal Reform 
General's Survey of Release Procedures: 


” 


mission on Probation, Rep t_on the Permanent ' 

tion, Mass. Senate Doc. Nu. 431 

A Study of Probation Effectiveness, 59 J. 

(1968); Davis, A Study of Adult Probation Violation Rates by 
Means of the Cohort Approach, 55 J. Crim. L.C. & P.S. 70 (1964); 
England, Wat is Responsible for Satisfactory Proba-.ion and Post- 
probation Outcome?, 47 J. Crim. L.C. §& P.S. 667 (1957); Diana, 
Is Casework in Probation Necessary?, 34 Focus 1 (1955); England, 


A 


A Study of Postprobation Recidivism Among Five Hundred Federal 
Offenders, 19 fed Prob. (Sept. 1955), at 10; Caldwell, Preview 


of a New Type of Probation Study Made in Alabama, 15 Fed. Prob. 


(June 1951), at 3; Monachesi, A Comparison of Predicted with 


Actual Results of Probation, 10 Am Soc. Rev. 26 (1945); H 


- 


An Analysis of the Records of Some 750 Probations, 13 Brit. 

Ed. Psych. 113 (1943); Gillin Hill, Rural-Urban Aspects of 
Adult Probation in Wisconsin, 5 Rural Soc. 314 (1940); Menken, 
The Rehabilitation of the Morally Handicapped, 15 J. Crim. L.C. 


— tet 


& P.S. 147 (1924). 


Another advantage to the use of probation is the simple point; 


of economy. It has been said that probation costs less than 
1/10th of the cost of imprisonment (United States v. Frazier, 
479 F. 2d 983 (Second Circuit, 1973)). If a cheaper system 
appears to be more effective, then should it not be used? 
American Bar Association Project on Standards for Criminal 
Justice, Standards Relating to Sentencing Alternatives and 


Procedures, Section 2.3 and Comment (e) at p. 
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The American Bar ! Ci ion Study has c 


onc 
wa 


be imposed u ss the sentencing court finds tl] 


L 


confinement is necessary to protect the public from further cri- 
minal activity by the offender or that the defendant is incapable 
of rehabilitation. Neither of those exceptions apply here 


"A sentence not involving confinement is t» be 
preferred to a sentence involving partial or 
total confinement in the absence of affirmative 
reasons to the contrary" (The American Bar 
Association Project on Minimum Standards tor 


Triminal Justice, Section 2.3 [c)) 
The National Advisory Commission on Criminal Justice Stan- 
senses ttn tennessee 
dards and Goals in discussing the preference for probation and a 


presumption in favor of probation points out that the conviction 


{ 
| 
| 
' 
| 
} 
| 


in and of itself contains punitive elements. There are formalized 


collateral disabilities and disqualifications ranging from loss 


civil liberties to loss of employment or business opportunities. 
It cites with approval the President's Crime Commission conclusion, 
that 


“Removing a man completely from a community may 
impede his successful reintegration later, 

and the atmosphere, associations, and stigma 

of imprisonment may reinforce his criminality" 
(President's Commission, the Courts, 15) 


The same point may be stated in another way 


“The typical American State prison, as presently 
constituted, offers little more than repressive 
discipline, with here and there a dash of social 
and vocational education . . . With some excep- 
tions, if a person is kept in a prison. .. for 

a long time, he tends to beome institutionalized, 
and less and less capable of social life. As a 
result, when discharge finally comes, ma.y are 
less capable of living in society than when they 
entered. Many of them are much worse because 
whatever skills and industrial contacts they may 
have had have been lost. Even those who serve 
short sentences are devoid of friends or rela- 
tives and they are feared, shunned and discriminated 
against on every hand. .. It is no wonder that 
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so many return to prison.’ (Slovenko, 


and Corrections, 568 (1966) 


"The Advisory Commitee agrees with these 
observations, and would allocate to them a dominant 
position in the development of an approach to 
sentencing."' (P. 72 of Commentary on ABA Standard) 


sory Committee therefore, concludes 


"That the starting point for every sentence 
should be probation or some other sentence 
not involving commitment or confinement." 


(ABA Standards RElating to Sentencing Alter- 
natives an rocedures ection 2.3[e), 
Committee Commentary at p. 72) 


Tne Committee points out that the Model Penal Code takes a very 
Similar position in Section 7.01 where it is provided that 


"The Court shall deal with a person who has 
been convicted of a crime without imposing 
sentence of imprisonment unless, having 
regard to the nature and circumstances of 
the crime and the history, character and 
condition of the defendant, it is of the 
opinion that his imprisonment is necessary 
for the protection of the public." 


The Advisory Committee then concludes that it is 


"Thus convinced both that sentences which do 
not involve imprisonment are more likely to 

be effective in the vast majority of cases and 
that such sentences represent a great deal 
less in public expenditures" (id. at p. 73 

of commentary) 


The primary justification for a prison term is the protection. 


of the public (American Bar Associations Project on Minimum 
Standards for Criminal Justice, Standards Relating to Sentencing 
Alternative and Procedures, Section 2.3 (b), commentary a@ p. 63). 
Obviously, there is no need for that here. 

The deleterious potential of a prison experience is completely 
unwarranted in the face of the nature of the man that Mr. Lazarski 


is and in view of the isolated, aberrant and first nature of the 
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Clearly, in this 

not rehabilitate. Prison is not 

Milton G. Rector, the President of the National Council on 
Crime and Delinquency on Octob 1973 ing a sentence 
imposed upon Jack L. Clark who plead guilty to bilking investors 
in his company, The Four Seasons Nursing Centers, of some two 
hundred million dollars out of which he made a personal profit 

approximately ten million dollars, stated, in meeting the 

criticisms directed to the sentence imposed upon Mr. Clark, that 


"What would be just? A five year sentence or 
ten to twenty years? None of these would be. 
Clark is not dangerous and he ought not to be 
in a prison. But he ought to be working full 
speed to pay back the people he defrauded - and 
with interest - through a long term probation 
and restitution plan. And he should pay a 
whopping fine to the government, say in the 
order of two million dollars. That would be 

a deterrent toothers like Clark." 


"Similarly, for the street criminal who is 
not dangerous, restitution to the victim, 
fines and employment in public service are 
better sentences than terms in prison. There 
is nothing to commend wasting an offenders 
time and tax payers money in the vain hope 
that it will rehabilitat. It won't." 


"It's high time we got sensible about sen- 
tencing criminals". 


The National Advisory Commission on Criminal Justice Stan- 
ssi 


dards and Goals as part of its two year study stated: 


"Penitentiaries should be reserved for only 
hard core criminals and many offenders should 
go free with no more punishment than arrest 
and trial. 


As was stated at another time and another place but under 
Similar circumstances 
"Not the king's crown, nor the deputed sword, 
nor the marschall's truncheon, nor the judge's 


robe, become them with half so good a grace 
as mercy does." 
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Under all of the circumstances, if any punishment at all 
to be imposed upon Mr. Lazarski beyond the incurable penal¢y 
being stigmatized for life with a criminal record that punishment 
should be nothing more than probation Peter Lazarski with the 
exception of this isolated misdeed has been é credit to his 
community, to his family and to the schools which he has attended. 
He is clearly not a danger to society nor is he a candidate for 
recidivism. It would be inhumane, unfar and injust 
him under the circumstances. 


COMPARATIVE SENTENCES 


Cases involving felony drug sale and possession convic- 


tions supporting the imposition of a probationary term are People 


Mahiques, 363 N.Y.S. 2d 178 (Criminal Possession of a Dangerous 
Drug in the Third Degree); People v. Young, - A.D. 2d - 
Appellate Division, Fourth Department, 12/5/74, plea of 
a Class D Felony arising out of criminal possession of a control- 
led substance; United States v. Schwarz, - F. 2d - , Second 
Circuit Court of Appeals, decided July 23, 1974, possession with 
intent to sell cocaine. (see also, People v. Edwards, 369 N.Y.S. 
2d 493 reducing a prison term of three years upon a conviction for 
bribery to five years probation - Appellate Court also held that 
the trial court abused its discretion in predicating its sentence, 
in part, on the basis of a prior arrest record; People v. Bennett, 
361 N.Y.S. 2d 37, Appellate Division, Second Department, vacates 
jail sentence and remands for a sentence »7f five years probation 

a conviction of assault in the second degree; People v. 


49 A.D. 2d 720, criminal possession of a dangerous drug, 


fourth degree, sentenced to an indeterminate term not to exceed 
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five vears vacated a! a sentence 
Piacentine, - 
February 18, 
Dangerous Drug in the Sixth Degree, sentence of six 
and a veriod of probation for one year imposed). 
The Constitutional Doctrine of Equal Protecti of the Laws 
certainly T N Lazarski to be treated any more 


harshly 


accomplishments and all 
of the testimonials in the letters appended to 


Memorandum, cannot, at this critical moment in his 


in weighing the sentence to be imposed must consider 

range and spectrum of the life of Mr. Lazarski and 

and not simply the isolated instance of his involvement in 
criminal enterprise. Peter Lazarski presents a unique and 


compelling case for the imposition of, at the very worst, a 


sentence of probation. The objectives of justice can best be 


fulfilled by the Court's recognizing that severe punishment and 


shame have already been heaped upon Mr. Lazarski as a con- 
sequence of his conviction and the criminal record itself and 
that if any further punishment is to be imposed, it should be 
probation. 

Respectfully submitted, 

E. STEWART JONES, JR. 

Attorney for defendant 


28 Second Street 
Trov. New York 12181 
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Peter M. Lasareki 
139 Cook Avence 

e, B.Y. 13206 
Plame: 315-472-3929 


Personal Data: 


Date of Birth: 2% Mareh, 1951 
Height: 6* 

Weight: 175 lbs. 
Marital Statas: Single 


Prefessional (bjective: Career in chemistry 
Bdncation: B.S. Chemistry, May 19%, Remsselaer Polytechnic Institute, Troy, H.Y. 


Experience: Chemis <b Techmiciaz @ Hodson Valley Community College, 
aya4 - 1/76 Troy, %.1. 

2vprovided chamieals, special reagents, umknowns, and 
equipment for all experiments; ran some new experiments for 
the instructors prior to assigument; kept « running inventory 
of ehemieals and glassware in stwock; disposed of chemical 
wastes; and alse handled monay in the form of student breakage 
fees, and laboratory sepplics, 


9/73 - 2/™ - Teckmician @ Bristol Labora.eries, Syracuse, #.T. 

I performed Karl-Fischer water analyses; prepared samples for 
and operated compater-monitored actoamalysers and gas 
ehromatographs; ram samples on an Ik spectrometer; and 
prepared astoanalyser reagents. 


4/73 - 6/73 Grinder and Inepester @ Crucible Steel, Solvay, B.I. 
ath Asi I cleaned surfaces of metal bars with a grinding 
ei) Ae em inspector, I supervised 5-7 grinders 
, aaa enn et amount of work done by cach man, 


Referemees;: Refereness wil) be furnished epen request. 


fy 
O 
= 
> 
A 
Z 
< 
ee 
O 
a 
hy] 
a 
@) 
Zz 
Lom | 
O 
A 
fa) 
H 
vA 
f.] 
~ 

. 
fj 
mx 
A, 
O 


aoa) 
4. 


EXHiBIT 


LAZARSKI'S 


EFENDANT 
OR OF SCIENCE IN CHEMISTRY DEGREE 


DEFENDANT LAZARSKI - D 


BACHE 


T 
~ 


SSB|D 1e9,A Auesuaniuuy Yja!}jl) PaapUNY aUC 


JNOJ-AJUBABS Puke PspUNY sUulU PueSNOY} BuO ABW Jo Aep ysuij-Apiy) Si} 
yJOA MAN ‘AOl] 'B}NY}SU] BY} JO [BES 94} JOBPUN USAID 


AULSINAHO 


ul 


HONADS JO YOTHHOVE 


jo saiBap au} 


DIISUYVZV 1 THVHOIN YHLdd 


UO JajU0d 
Aynoe} ay) yO UOeUIWOU UOdf 


SiiisJSU] OMUYOS}AJOG JEeJOSSUSsY 


jO saaysnsy oul 


A-442 


EXHIBIT TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT LAZARSKI - CHARACTER REFERENCE 
LETTERS 


GR 8-8109 APR 2 8 76 


ST. JOHN THE BAPTIST 
Ukrainian Catholic Church 
207 TOMPKINS STREET 
SYRACUSE, N. Y. 13204 


April 27, 1976. 
To whom it may concern: 

I, as the pastor of St.John the Baptist Ukrenian Catholic 
Church, Syracuse,N.Y ., have know Mr. Peter M. Lazarski for many years. I have 
kmow him to be an honest man with good morals and he is a practicing Catholic in 


good standing in this parish. 


Sincerely yours, 


4 +>‘ a / { 
ov J\7%7 [+ oy eee UO Ae he a 


ev. Msgr. Basil Seredowych 
pastor 
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JAMES M. HANLEY LETTERS Suiueaennens 
32n0 District, New Yorx POST OFFICE AND 


CIVIL SERVICE 
WASHINGTON OFFice CHAIRMAN SUBCOMMITTEE 


phe og Congress of the United States gr i apse 


Suscommirrer 
MANPOWER AND ciy . SERVICE 


SYRACUSE OFFICE House of Representatives BANKING CURRENCY AND 


570 Feoera. BuiLoine HOUSING 


Cove ses ora tashington, B.€. 20515 Suscomwsrress 


HOUSING auc 
COMMUNITY DEVELOPMENT 


7¢ = FINANCIAL INSTITUTIONS SUPERVISION 
May <6, 976 REGULATION AND INSURANCE 


INTERNATIONAL DEVELOPMENT 
INSTITUTIONS AND FINANCE 


COMMITTEE ON 
SMALL BUSINESS 


Honorable James T. Foley Piscine 
Chief Judge United States District Court in seis Cee ee 
Northern District of New York 

Federal Building 


Albany, New York 
Dear Judge Foley: 


Mr. Peter M. Lazarski, 139 Cook Avenue, 
Syracuse, New York 13206, has asked me to provide a 
Character reference letter. 


I have known Peter and his family for 
approximately twenty years and to the best of my knowledge, 
with exception of the present Charge, Peter has been an 
Gutstanding citizen. He is a 1974 graduate of RPI where 
he worked his way through college. I have been a friend 
of the family for many years and can vouch for Peter's 
good character and Outstanding work habits. 


It is my understanding that this is the 
first difficulty that Peter has ever experienced and | 
am certain that he has learned his lesson. 


Any consideration consistent with your 
regulations that could give Peter another chance to 
lead a meaningful life would be greatly appreciated. 


If you have any further questions regarding 
this matter, please feel free to contact me. 


Sincerely, 


Yom para 


JAMES M. HANLEY 
Member of Congyéss 
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Aw=444 


EXHIBIT TO PRE-SENTENCING MEMORANDUM CF 
DEFENDANT LAZARSKI - CHARACTER RIOFERENCE 


LETTERS 
COMMITTEES WILLIAM F. WALSH RICHARD A. HORSTMANN 


EXECUTIVE ASSISTANT 
330 OisTeict, New Yorn gris tees 0 
ARTHUR A. JUTTON 

DISTRICT SFFREEINTATIVE 


PUBLIC WORKS 
AND TRANSPORTATION 


VETERANS’ AFFAIRS 


ones eccerereren Congress of the Gnited States Srnacvee, New Yous 13202 


31S 473-3733 


House of Representatives 302 Post Orrice BunLoma 


Ausurn, New Yorn 13021 
. -—s = 313 282-2222 
ingfon ls 
206 Cannon House Orrice Bul_pine Bash g : B €. 20515 484 Soutn Main Stacet 
Wasnmaton,O C 20515 Gentva. New Yorn 14456 


202 225-3333 May 21, 1976 315 789-3360 


F. GIBSON DARFISON, JF 
AOMINISTRATIVE ASSISTANT 


Honorable 

Chief Judg 
United 

Northern Distric 
Federal Building 
Albany, New York 


T am writing this letter on behalf 
I understand is soon to come before 
of conspiracy to sell drugs. 


I want you to know I have been acquainted wich Peter and his 
family for many years, and I have never had any reason not to 
regard them with anything less than high personal character. 


Lazarski, has risen through the ranks 
of 5 etnent to the position or District Chief. 
I had the pleasure of him to Captain and to District Chief 
during my two terms as Syracuse. 


His son Peter was employed by the City over several summers 
during my administration. Peter has tad an outstanding record as 
a student and as an emplcyee with various area firms, and since 
his graduation with a degree in Chemistry from Rensselaer Polytech- 
nic Institute has been on the staff of Hudson Valley Community 
College in their Chemistry Laboratory. 


I understand the laboratory is anxious to reemploy him when 
the pending case has been settled and if he is then free to accept 
employment. While the case has been pending, he has been steadily 
employed in Syracuse. 


In my opinion, the interests of justice and of society would 
best be served if Peter Lazarski were considered an outstanding 
candidate for probation, based on his background, on his etherwise 
perfectly clean record and on his potential as a productive law 
abiding citizen in the future. 


With my best personal good wishes. 


Sincerely, 


William F. Walsh 
Member of Congress 
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MAY ¥® QTE 


HUDSON VALLEY COMMUNITY COLLEGE 


Troy, New York Telephone (518) 283-1100 


May 21, 1976 
Re: Peter Lazarski 


To Whom it may concern: 


We, the undersigned, have known Peter Lazarski for three 
semesters (1 year, 4 months’ as an employee of the Technical 
Services area at Hudson Valley Community College. While he 
has not prepared materials directly for any of us, our obser- 
vations of him at work and comments from our colleagues indicate 
that he is an excellent chemist. We feel that he can be a 
productive and law abiding citizen and member of the community. 


FRmee CLL 9 


Thomas Allen Jr. 
Assistant Professcr, 


es 


James J/ LaGatta 
V Assistaht Professor 


John H. Nickles 
Associate Professor 
Chemistry Department 


Under the Program ot State University Sponsored by Rensselaer County 
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May 


~ 


75 


nud 


epartwent of Chemistry 
s 


on Valley Community College 
Troy, lew York 12180 


t may concern: 


I have known Mr. Peter M. Lazarski 
for about a period of two years when he worked as a 
Chemistry Technician at Eudson Valley Community College, 
Troy, lew York. 1 am employed in the same college as an 
Associate rrofessor in the Department of Chemistry. During 
that period, I have found Mr. Peter Lazarski to be 
conscientious, intelligent and efficient. As a chemistry 
technician in the college, he performed all his duties 
diligently. 


yours, 


C.K. Surapaneni 


Associate Professor 
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S7E 
HUDSON VALLEY COMMUNITY COLLEGE 


Troy, New York Telephone (518) 283-110 
jarnes | Fitzgibbons 


PRESIDENT OF THE COLLECE 


E. Stewart Jones, Jr. 
28 Second Street 
Troy, N.¥. 12181 


To Whom It May Concern: 


During his employment at Hudson Valley Community 
College Peter Lazarski was -esponsible for preparing 
many reagents that I used in teaching several chemistry 
laboratories. = times we would work together in pre- 
paring ar¢@ assimilating these reas its, and I always 
found Pete to be a diligent and conscientious worker. 


Along with everyone else I was surprised to learn 
of the situation that he was involved in, and I do 
suspect strongly that this was a tragic mistake. 


Sincerely yours, 


Richard Fennelly’ 
Assistant Professor 


Under the Program of State University Sponsored by Rensselaer Counts 
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’ .rrre . nm nr’ aed ee x 
TO WHOM IT MAY CONCERN: 


\o 
~J 
i. 


Peter Lazarski has been known to me since Ausust 1 


During this period of time Peter was employed as a 
Chemistry Technician under my supervision. 


I found Peter to be an avid Chemistry person - always 
interested in it and willing to spend extra hours to solve 
a problem or complete a complice.ed solution. 


I never had any reason to question his loyalty or 
eagerness to do a good job. His honesty was never in doubt. 
Peter and I hac a couple of discussions about work habits, 
i.e. neatness and promptness, but nothing really serious. 

At the time of his leave of absence, I felt that Peter had 
matured in that respect and had a more responsible approach 
to this. 


a gooc relationship with the 

nc plus his co-workers. As I mentioned, 
Peter devotec extra hours to the complicated formulas of the 
acvanced courses. This was not a specific requirement of his job 
description but was a trait whic. was °above and beyond.” His 
advice was frequently sought. 


While I ¢o not have a long acquaintance with Peter, I 
must acmit I was completely shocked by this mistake. My thought 
would be that Peter, although he knew of the consequences, cid 
not relate them to himself nor realize the full extent of them. 


Peter is certainly a well-above average person - very 
intelligent and a gentle person. 


Sincerely yours, 


~ Jane S, Gorzelnik 
Coordinator of Technical 
Processing 
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LAZARSHI - CHARACTER RIOFERENCE 


Iar J. Wiltshire, Ph. D. 
6-2A Riverhill Apartments 
Menands, New York 12204 


Whom It May Concern: 


I have known Mr. Lazarski since he was first employed 
as a chemi 1 technician in September 1974 and in my capacity 
as chaixrn of the Chemistry Department, I was able to observe 


Mr. Lazarski from day to day working on laboratory preparations 
for chemistry courses. 


He carried out his work efficiently and thceroughly and 
whenever he had excessive amounts of work to do, he was quite 
prepared to stay behind to finish the assignments. He is an 
intelligent young man and was always ready to make improvements 
in his work and offer suggestions to others when appropriate. 
Mr. Lazarski got on well with the faculty of the Department 
and always seemed eager to satisfy heir sometimes short 
noticed requests. 


Sincerely, 


+ 


- ' 
! OE 6} aaee 
— 


Ian * Wiltshire, Ph. D. 


, 


~~ 
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WHOM IT MAY CONCERN: 


This is written in referenc> to Mr. Peter Lazarski. 
I was first introcucted to Peter when he had accepted a 
position with our department about two years ago, where 
I hac acted as his indirect supervisor. 


Peter hac been chosen for the position cue to his 
background and ecucation and in my estimation Peter knows 
his subject matter very well, he does an excellent job and 
I consicer him to be very bright. 


During Pete's period of employment I found his work 
to be careful and accurate. He is enthusiastic about what 
ever task he is performing and willing to devote as much 
time and enercy as is necessary to have things done to 
perfection. 


I have found Mr. Lazarski to be an excellent employee, 
he is reliable, conciencious ane is always willing to helr 
in other areas when called upon. 


His attendance has been good with only a slight problem 
with tardiness. He has been flexible and willing to meet 
the needs and cemandse of his position. 


‘ 


Mr. Thomas Maychack 
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UNITED STATES DISTRICT COURT RECEIVED 
NORTHERN DISTRICT OF NEW YORK JUN 11 1976 


L. d. lot KiCi JUUGE 
NY, NEW YORK 
UNITED STATES OF AMERICA 


4 


~against- Indictment No. 75 CR 166 F 


PETER M. LAZARSKI, 
CRAIG L. NEWMAN, 
NEIL B. WINNER, 
YOK LEE, aid 

MARK McDONALD 


DEFENDANT'S SENTENCING MEMORANDUM 


Defendant Yok Lee 


This Memorandum has been prepared and is respectfully 
submitted by David S. Michaels, counsel for defendant Yok Lee, 
in preparation for sentencing before the United States District 
Court for the Northern District of New York. It is based upon 
the information provided by the defendant to counsel in extensive 
discussions. 

FAMILY 
Yok Moon Lee was bo~n on July 10, 1951, in Hong Kang 


and he is now [twenty-four years old, single, and a 1975 graduate 
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of Rensselaer Polytechnic Institute. His parents had been born 
and were married in China in 1949 where his father was a graduate 
of Canton University. Shortly after their marriage, defendant 
Lee's parents fled from China to Hong Kong were Yok was born, 

and his father came to the United States to work énd prepare a 
new life while Yok and Mrs. Lee remained temporarily in Hong Kong. 
After two years the family was reunited here and they lived in 
Chinatown, New York City, where the defendant grew up and where 

he and his entire family still live. His father is a waiter in 
4 restaurant; his mother, Sui Ken Lee, is a dressmaker, and .‘s 
twin younger sisters, Linda and Doreen, are a nurse and a secretary 
respectively. The Lees are naturalized United States citizens, 

and both Chinese and English are spoken in the Lee home, as Mrs. 
Lee speaks little English, but Yok and his sisters are bilingually 


? fluent. No member of the family has ever been in any difficulty 


with the law. 


EDUCATION: PART-TIME 
and SUMMcR EMPLOYMENT 


As a teenager, Yok Moon Lee attended Drooklyn Technical 


High School in Brooklyn, New York, a selective school known for 


BcST COPY AVAILABLE 


A-469 


PRE-SENTENCING MEMORANDUM OF DEFENDANT LEE 


the excellence of its technical and scientific preparatory 


education, after which he attended Rensselaer Ploytechnic 


Institute, in Troy, New York, from which he received his B.S. 
(geology) in May of 1975. Important courses outside his major 
field included specializec sieas of mathematics, physics, 
engineering sciences and technical writing. 

In the final year and a half of his education in the 
Troy area, Yok worked for Creativ2 Medica, Inc., performing all 
aspects of television commercial production, including camera 
work, directing, lighting, animation and script, and he also 
prepared and produced filmed coverage of sporting events for 
television use. In addition, during his last semester at RPI 
he was a regional representative for the Northern New York State 
area for the Arrow Electronics Company of New York City. It is 
the understanding of counsel that a letter of reference from the 
then President of Creative Media, Inc., praising his work, 
honesty and conduct in his position, and a letter of reference 
from the President of Arrow Electronics have been sent to the 


Department of Probation. 


POTENTIAL AND CHARACTER 


During his college education Yok has lived at three 


addresses in Troy, New York, on Washington Place and Second 
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Street, and counsel has been informed that a letter from his 
landlady at his most recent address, 169 Second Street, Tro: 
New York, has been provided to Probation to demonstrate tha: he 
was an entirely desirable tenant and a good neighbor who lived 


in an orderly and quiet manner and who performed particular acts 


of honesty and gentlemanly concern which impressed his landlady 


as showing character and sound values. 

In the opinion of counsel, the potential that this 
defendant has to make a genuine contribution to society stands 
out strikingly from his academic record. The concern that his 
family has had for education and intelli,ence stands out from 
his family history, and letters of praise and reference from 
his professors attest to his ability to fulfill this promise. 
He loves sports, plays the banjo, and seems oddly patrictic to 
counsel (himself an unreconstructed anti-Vietnam civil libertarian. 
A high level of accomplishment in his work and conduct showing 
honor and honesty were all traits that he aisplayed long before 
his arrest, on December 19, 1975. Counsel can report of his 
certain personal knowledge that this defendant has conducted 
himself throughout these proceedings,and before this Court, in 


a manner which again demonstrates these qualities and those of 
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courage as well. He is now working as a realty trainee for 
Sholon & Zuckerbrot Realty Corp. of New York City, but he 
acknowledges that the pendency of this case has made ic terribly 
difficult for him to concentrate on the difficult job of choosing 
and developing a lifetime career. 
IMPACT OF THIS PROSECUTION 
UN THIS DEFENDANT 

This case has been Yok's first encounter of any kind 
with the law, and his sensitivity to the echizal complexities 
of his situation and to the possibility of incarceration have 


him 
made this prosecution a life-shattering event. It has been hard for’ 


to turn to his family for help and to return to their house to 


live has been a severe and upsetting setback to him, and the 
effect sf this case in bringing disgrace and shame to himself 
and his family have had a tremendous effect that counsel can 
readily observe. Of course, the fact that this case conszitutes 
the first contact that Yok Lee and his family have ever had with 
eviminal law, in any context, has made his arrest, prosecution 


and conviction upon plea all the more staggering. 
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COOPERATION : NATURE OF DEFENDANT'S ROLE 

The defendant Yok Lee has not only confessed his guilt 
as a co-conspirator and has not only pleaded guilty before this 
this Court, but in addition, he has cooperated with the Drug 
Enforcement Administrat’on in providing accurate and honest 
information and in performing a certain act to prevent similar 
‘acts. by others in the future, which counsel feels must be of 
significant consequence to the Government. It should further 
be noted that with respect to the criminal act here that this 
defendant's role, while acknowledged, while admittedly criminal, 
was arguably somewhat less critical than that of certain others. 
This defendant had little of the key knowledge and central 
expertise essential to the conspiracy's goal here. The actions 
performed and completed by this group of young men were, it is 
submitted, not of a grand quantitative magnitude; proposed acts 


of greater consequence were ''nipped in the bud'' by a combination of 


/ 
the umateurish naivete of the defendants and the alert stance of 


the agents and chemical company employees. Nevertheless, the 
defendant has made clear his belief that his willing assistance 
and his failure to terminate criminal acts here, at the very 
least, make him equally responsible in the sense he finds most 


significant. 


PRE-SENTENCING MEMORANDUM OF 


THE SUBSTANCE METHACQUALONE 
Methacqualone, or Quaalade, only recently added to the 
schedules of controlled substances, bears no resemblence to 
Methamphetamine, but is a mild hypnotic and relaxant which has 
substantially less overdose potential and far less addictive 
liability than barbiturates. It is widely prescribed by 
physicians and it also has an illicit following (chiefly among 


college students) for recreational use instead of alcohol. It 


can be dangerous if abused, but is considered less dangerous 


than many other substances in normal use. Documentation of 
this description of the substance will be provided upon request. 
DEFENDANT'S CONTRITION AND 
COUNSEL'S OPINION 

It is the firm opinion of counsel that this defendant 
is sincerely contrite and in fact terribly distraught over what 
he did and over what has happened here. Such contrition is aot 
gnly conditionedupon the present realities of his situation but 
upon the nature of the original act and his deep regret therefor. 
In conversations with counsel he has spoken movingly of his panic 
and desperate pacing of the jail cell floor when he was locked 


in 4 jail cell soon after his arrest. — 
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Yok's anger and disgust at himself and his feeling of 


complete disgrace present clearly the case of a young first 
offender, a studert tWerely out of school, with proven talent but 
little experience in the world. who joined: a small group of 
school friends in a prankish icsa which got out of hand, to mix 
up a batch of chemical "home brew’. Yet for the rest of his 
life, regardless of the sentence of this Court, the various 
events of U.S. v. Yok Lee will form an essential watershed, 
a dividing line between the end of student Life and the completion 
of growing up. The inevitably harsh conditions of jail would be, 
I submit, extremely and even unduly harsh for Yok. Both pshy- 
chiatrically and physically, a jail sentence could well destroy 
Yok Lee. I submit that here, incarceration would be unnecessary 
and destructive, and hence, under all the circumstances, unjust. 
Yok Lee, in counsel's honest opinion, is a fine youg man, worthy 
of consideration as a young adult offender, worthy of the trust 
of this Court in determining, as counsel urges, that probation 
here would be very Likely to be entirely successful. 
CONCLUSION 
Counsel implores this Court to give due consideration 


and great and substantial weight to the youth of this defendant 
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his less than central role in this conspiracy. his status 


as a first offender, and his sincere contrition and cooperation 


and I implore the Court to act mercifully in determining that 
this defendant shall have one chance, one Opportunity to serve 


his sentence on probation and not behind bars. 


) y" fd 
Respectfully submit ted 


DAVID S. MICHAELS 
Attorney for Defendant Yok Lee 
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NEW YORK 


-\ 
4 


DEFENDANT'S PRE- 
SENTENCING MEMORANDUM 


-against- ‘CR. NO. 76-CR-15 


MARK MC DONALD, 


Defendant. 


PRELIMINARY STATEMENT 


This pre-sentence memorandum is prepared and filed 
pursuant to Rule 32 of the Federal Rules of Criminal Procedure 
as a supplement to the pre-sentence. Report prepared by 
Probation Office of this Court. Copies shall be provided to the 
Court, the Probation Department and the United States Attorney's 
Office. The memorandum includes the following: 

I. DEFENDANT'S BACKGROUND AND FAMILY: 

Mark Mc Donald was born on October 3, 1951, in Freeport, 
New York. His childhood years were spent in many different 
locales due to his father's ambitious business pursuits. He has 
two older brothers; William Mc Donald, who is six years older, 
and Bruce Mc Donald, who is several years his senior. Mark 
Mc Donald did not have the opportunity to establish close ties 
with his oldest brother because when Mark was six months old, 
William went away to prep school. Today William is married, 


has two children, and is a Captain in the Air Force, stationed 
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Nebraska. Bruce and Mark, on the other hand, 
enjoyed and still enjoy a close relationship. After hi 
Mark spent much time with Bruce and his family, receiving 
substantial personal support from them. Bruce presently works 
for Johnson and Johnson in New Jersey, hut the two (Mark and 
Bruce) anticipate the possibility of a joint business venture 
in the near future, should the sentence of this Court permit 
the defendant to remain at liberty. 

Mark's father worked for several of the major soft 
drink bottling companies during his lifetime. He was originally 
trained by the Coca Cola Company. After owning and operating a 
small bottling company for several! years, he worked his way 


up from an employee to the position of ce president and manager 


of several other plants. Before Mark finished high school, 


he had lived in a total of seven different areas. Mark's father 
died when Mark was a junior at RPI in 1968. 

Mark's mother, who is now 69 years of age, lives in 
Walpole, New Hampshire. In past years she worked as a substitute 
teacher upon occasion. Mark relates that she is not in good 
health at this time and he believes she would suffer greatly 
from the shock and emotional upset of the full knowledge of 
Mark's present situation. For this reason Mark has kept her 
unaware of his plight, and has requested that she be excluded from 
pre-sentence considerations. 

During Mark's childhood hears, he enjoyed the 
company of two sets of grandparents. For the first 1* years 


of his life, he spent his s:mmers with them. His last 
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Surviving grandparent, his maternal grandfather, died this 
leaving Mark and his brothers as residuary beneficiaries 


and appointing Mark and Bruce as administrators. 


of these proceedings, Mark has begun personally repairing, re- 


painting and generally rehabilitating a summer house on Long 
Island which is an asset of his grandfather's estate Mark is 
still actively involved in the estate and tax proceedings 

II. EDUCATION AND EMPLOYMENT HISTORY. 

Mark Mc Donald's school career was never marred by 
problems, either of a disciplinary or academic nature He at- 
tained outstanding grades in high school and college. His 
interest in applied sciences led him to RPI where he received 
both a B.S. and aM. S. degree in Geology. He considered 
going on for a Ph. D. because it would enable him to teach at 


However, the high cost of tuition, thus far, 


Mark has always been an industrious worker. At age 
16 ne began taking summer jobs. He worked for the first six 
years as a warehouseman, a production line worker, a vendor at 
a Pepsi-Cola plant, and finally as a researcher for the New York 
State Geologic Survey. He expanded this last job into a year- 
round part-time job during his last year at R.P.I. 

In October 1974, after Mark Mc Donald earned his 
M. S. degree he was awarded a grant from NASA. During the same 
time period he also began selling stereos and calculators by 


telephone for an out-of-town company with the idea in mind of 
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accumulating tuition money for further advanced degree work in 
Geology In February, 1975, before his arrest, Mark discontinued 
the high fligh ial interpretation work he was performing 
under the N 1t. He stated that he felt at the time that 
he needed the challenge of independent study for its motivation 

contrasted with the NASA ; ition, which involved 

repetitive and thoroughly academized endeavors. Even before 

his graduation, Mark was aware that even the highly-prized jobs 
with southwestern oil companies might not offer him the 
challenge that he had found in uis continued studies. 

Since leaving Troy subsequent to his arrest, Mark has 
worked as a substitute teacher of mathematics and science at a 
high school in Kingston, Massachusetts. Mark also taugiit as a 
substitute in 1974, while still engaged in his stucies at RPI,in 
the Troy school system. Mark finds teaching both stimulating 
and challenging. 

It should perhaps be emphasized that although Mark has 
been and will probably be involved in renovation work upon his 
grandfather's house for a period of some months, he has neither 


sought nor received any salary or commissions from the estate. 


Mark relates that the work gives him relief from the anxiety and 2 


uncertainty of what may lie in store for him at the hands of 
this Court. 
Should the Court's judgment permit him to so choose, 


Mark would probably involve himself in a business venture 
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offerred to him by his brother, Bruce. He admits that his 
foremost desire is to return to school for his Fh. D. However, 
he feels that his criminal record will effectively preclude 
him from admission into a Ph. D. program. 

III. CRIMINaL RECORD: 
Mark Mc Donald has never been previously arrested for 

or convicted of a criminal offense. 


IV. MITIGATING CIRCUMSTANCES IN CONNECTION WITH THE 
INSTANT OFFENSE: 


At the outset of this section, it should be pointed out 
that the factual matter set forth is not intended to contradict c 
supercede any statements given by Mark Mc Donald directly to the 
Probation Office or to the D.E.A. These former statements will, 
no doubt, be made known to the Court insofar as they bear upon 
its sentencing deliberations, by the Probation Officer's pre- 
sentence report. Any variation from the facts herein set forth 
would, in all probability, be the result of incomplete or 
inaccurate interviewing by the writer or my office staff. 

The defendant re’ates initially that his cucision 
to remain in Troy following his graduation from R.P ., was 
strongly influenced by his desire to strengthen and uaintain 


the ties between himself and his school friende. 


Mark Mc Donald's involvement in the crimes charged 


began in the autumm of 1974. He was then living in Troy in an 
apartment with Yok Lee, a school friend. Yok Lee approached 


Mark that fall about joining a group of former R.P.I. students 
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who were, according to Lee, doing research on the production of 
a controlled substance, which they felt could, potentially, be sold 
at a profit. Mark was already acquainted with three members 


of the group. Yok Lee, Neil Winner and Craig Newman. The 


fourth member, Peter Lazarski, had evidently gruduated from 


R.P.I. as a chemist approximately a year earlier than Mark. 

Mark Mc Donald learned, after deciding to join this 
group, that the basic plans for production had been laid and 
that Lazarski, as the group's chemist, was concerned mainly 
with scaling up the operation to produce larger quantities of 
methaqualone. 

The large profits which had been spoken of never 
meterialized. Lazarski was only able to produce the substance 
in powder form which was neither readily usable nor marketable. 
Commercial manufacturers evidently either capsulize or make 
tablets of the substance. They were also unable to 
successfully use a tabbing machine which they purchased. Through 
arrangements made by Yok Lee and Mark Mc Donald, and with full 
knowledge and concurrence of the others, some quantities of 
the drug were sold locally, "fronted", o1 given away outright. 
Still, the major portions remained in their possession. 

Although they always had an overabundance of the methaqualone 
on hand, Lazarski continued to produce greater quantities in case 
they found a better source for distribution. This hoped for 
"eranection" was never made. The group dealt virtual) 


exclusively with people they had known for three or four years, 
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and never sold their product on the street. 

Mark was rarely, if ever, involved in  .aboratory 
work, and he spent little time at the Wolf Road "factory". Mark 
relates that his role was primarily that of a "go for", although 
he admittedly took part in group discussions and decisions and 
assisted Yok Lec in the attempted marketing and distribution of 
the substance. 

Until he entered R.P.I., Mark had not experimented with 
any drugs. He began there by smoking marijuana and eventually 
tried many drugs, stopping short of what he felt to be hard 
drugs such as cocaine and heroin. By his junior year he had 
stopped using all drugs. Mark ir uot a user of alcohol, since 
he dislikes its effect on him. He hes tried methaqualone 
(the group's product) on a single occasion and found it extremely 
bitter and unpalatable in powdered form. 

Mark believes that the effects of methaqualone are 
somewhat like an alcoholic "high". The group apparently 
consulted the Physician's Desk Reference on methaqualone and 
determined that it was not a barbituate, although its euphoric, 
soporific effect indicated potential for abuse and osycholo- 
gical dependence. Mark believes he is probably the only member 
of the group who is not a user of some controlled substance. 

Mark's childhood experiences, and especially the 


continued moving from place to place, gives some insight into 


the reasons for his involvement in this matter. Clearly, 


friendship meant more to him at this point in life than his own 
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values. There is an odd paradox between Mark's personal 
abstemiousness and attitudes towards drug users and his 
admitted participation in this scheme. Mark states that he 
does not believe that any dependence upon drugs, whether it 
be quaaludes, coffee, or alcohol, is healthy or conducive 
*o a good life. As the Court will note from the personal 
references hereinafter svbmitted, most acquaintances view 
Mark as fairly mature, and well-oriented individual. Yet, 
Mark still feels regret over the loss of friendship and 
comaraderie caused by the arrest and prosecution of the group. 

Although Mark has arrived at a clear, albeit belated, 
recognition of the wrongfulness of his acts and the group's 
activities, he would still be willing to speak well of all of 
his fellows with the exception of Lazarski, whom he did 
not view as a rriend. Mark was the last of the group to 
approach the DEA agents (even though promised immunity) princi- 
pally »ecause he was personally reluctant to say incriminating 
things about hese friends. This wes so even though Mark 
had ascertained that the others had unfairly misrepresented 
and minimized their knowledge end participation in the 
conspiracy to the presumed detrimern: of Mark Mc Donald and Yok 
Lee. 

fact that Mark wade no attempt to avoid apprehen- 


sion anu prosecution, it is submitcred, provides further 


BST ONPY. AVAILABLE 
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evidence of the absence in this young man of criminal traits 
and attitudes which require incarceration. 
V. SENTENCE CONSIDERATIONS: 

Nothing need be said in this memorandum concerning 
either the legality or the abstract "morality" of methaqualone. 
It is umarguable that methaqualone is a controlled substance 
and that Mark Mc Donald has pled guilty to a conspiracy 
involving a large quantity thereof. Guilt or innocence 
will not be questioned or argued. 

Having established this, however, this Court is 
left with the burden of fashioning punishment to fit the 
crime. In this context, it is respectfully (and far from 
ligh*)y) submitted that methaqualone manufacture, under 
these circumstances, is not a crime which demands incarceration. 
This crime was not one which evinced viciousness, depravity 
disregard of the rights of others, sociopathic behavior nor 
any other character trait traditionally deemed to merit 
prison. 

It may be suggested that the imprisonment of these 
de“endants will serve as a deterent to future R.P.I. students 
who might be tempted to misuse their skills and knowledge in 
a similar fashion. It is submitted, however, that the con- 
Sstantly changing make-up of the student body at R.P.J. make 


it a particularly unsuitable locale in which to retreat to 


the "deterrent" theory of punishment, if,indeed, such theory 


retains any vitality whatever. 
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Further, it is respectfully submitted, based upon 

the writer's experience and readings in the criminal defense 
field that the threat of incarceration does nothing to deter 
the "first-time" offender. This is so simply because the 
offender does not believe he will be caught and prosecuted. 
This belief is, again, particularly strong in the minds of 
students and recent graduates who have spent a period of 
years in an environment where drug use and trafficking is far 
more prevalent than in general society. 

This defendant should not be viewed in the same 
manner as either an adult felon nor a vicious youth who 
commits a violent crime in the belief that his age shields 
him from appropriate punishment. This defendant should be 
viewed rather as a young man undergoing the often mistake- 
laden transition from boy to man. This transition is rendered 

the more ¢c»astic and disorienting by Mark's unusual thirst 
for friendship and permanence in his relationships and the 
influence of his friends upon him and the dynamics of the group. 

It requires no special expertis< in psychology to 
appreciate that a young man coming to college from a thoroughly 


impermanent home life wiil be ill-prepared to cope with the 


illusion of total freedom i id independence fostered by five 


years of college life. That the temporary vacuum in Mark 


Mc Donald's values was filled by a foolish and ultimately 
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criminal enterprise with trusted friends is a tragedy which 
will only be compounde:’ by prison. 

In summary, this defendant does not need incarcera- 
tion to alter his behavior or hasten his responsible maturity, 
society does not or should not clamor for such severe punish- 
ment, the government does not require the expense of incar- 
ceration, people do not need to be protected from Mark Mc 
Donald and no useful purpose will be served thereby. 

VI. PERSONAL REFERENCES: 

Annexed hereto are several personal references 
regarding the defendant, which are submitted for the Court's 


consideration. 


RESPECTFULLY SUBMITTED, 


au ° 1etzman, o Lounse 


ROSENBLUM & LEVENTHAI, 
Attorneys for Mark Mc Donald 
732 Madison Avenue 

Albany, New York 12208 
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R, D. #1) 
West Sand Lake, N. Y. 12196 


June 8, 1976 


Hon. ‘ames T. Foley 

Unit-d States District Judge 

U. S. Post Office & Court House 
Albany, N. Y. 


Dear Judge Foley: 


This is written on behalf of Mark McDonald who awaits sentencing in 
your court on a contro'led- ubstance charge. 


My relationship with Mark was that of nis immediate supervisor while he 
worked for the New York State Geological Survey. (As background informa- 
tion: my position with the N. Y. S. Geological Survey has been that of 
Senior Scientist, specializing in sedimentary petrology since 1970. 

My efforts are directed primarily toward both basic and applied research 
in thet field). 


Mark worked as a technical assistant for me and my collaborator, Dr. 
Raymond Buyce, on our joint projects during two different periods, viz. 
July 1972 - January 1973, and July - August, 1973. 


During his first period with us, Mark's duties in our laboratories 
involved sample preparation and analysis of several kinds. An important 
aspect of these projects was the development of techniques for sample 
preparation that would give us accurate and reproducible results. This 
turned out to be a drawn sut and sometimes frustrating process, but 
throughout Mark's work was excellent. He performed with dil. gence, 
ingenuity and care. When money became availeble to us for temporary 
help in the summer of 1973, we were delighted to find that Mark was 
available for the job, because we knew him to be competent and trust- 
worthy. His second tour of duty proved that judgment to be accurate. 


During his time as our assistant, I became fairly well acquainted with 
Mark. In retrospect, wy assessment of his career potential was that he 
would become a competent professional, although at the time he seemed 
undecided as *» “rich specific direction to take within the field, and 
was exploring ‘1/"erent avenues. 


I reacted to tear i: > of his present predicament with considerable 
dismay, and found iv difficy’t to grasp that Mark McDonald may have 
ruined what appeared to me wuld be a promising career by becoming 
involved in iliegal activix;. 


I believe that Mark is made of good stuff; that he has the potential to 
make a worthwhile contribution to our profession, and that his recent 
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To: Hon. James T. Foley June 8, 1976 
From: Dr. William B. Rogers Page 2 


behavior was aberrant to his personality traits. I hope that a program 
for his rehabilitation can be worked out that will enable Mark to rebuild 
his life and salvage his chance at a professional career. 


Sincerely yours, 


e 


William B. Rogers 
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171 Swift Road 

R. D. #1 
Voorheesville, N. Y. 
12186 


June 8, 1976 


Hon. James T. Foley 

United States District Judge 

U. S. Post Office & Court House 
Albany, N. Y. 


Dear Judge Foley: 


I am writing this statement as a supervisor of Mark McDonald. Dr. 
William Rogers and I wore co-supervisors of Mark from 6/22/1972 to 
1/19/73 and again from 6/4/73 for 37 working days. My relationship 
with him was primarily one of employer-employee. I found Mark to 

be hard-working and resourceful. He seemed to set high standards 

for himself and his work was performed well. Given general objectives 
he was able to figure out techniques for getting the job done with 


little supervisory help. I would recommend his being rehired today 
if he were available and wanted to work for me. 


As a person, I found Mark easy to get along with. I believe he was 
quite justifiably frustrated with having invested a considerable 
amount of time and effort to become qualified for a job that was not 
available. I suspect that the present trauma that he has brought 

on himself will be sufficient to bring about whatever rehabilitation 
is necessary. If he could secure a reasonable job, I'm sure it would 
be of areat positive value. 


Sincerely, 


Ve Kayne. Kins eae 


Dr. M. Raymond Buyce 
Senior Scientist (Geology) 
New York State Museum 

and Science Service 
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Rensselaer Polytechnic Institute Troy, New York 12181 


June 10, 197: 


Hon. James T. Foley 
United States District Judge 


Dear Hon. James T. Foley: 


I have been requested to make a statement for your use con- 
cerning my assessment of Mark McDonald. 


I knew Mark McDonald during the period he was a student at 
Rensselaer Polytechnic Institute and was majoring in the field of 
Geology. This covered a period of about four years. At all times 
I found Mark a congenial and considerate individua’?. In the three 
courses he took from me I found him ¢ good student who was able to 
do high quality independent work. Because of his high potential 
it was quite a disappointment to me to hear about his recent 
difficulties. It is my opinion that Mark McDonald can make a 
substantial contribution to our society and that every effort 
should be made to establish the proper rehabilitation program 
for him. I believe it would be a very worthwhile effort to give 
Mark the best opportunities possible. 


Sincerely, 


Leuk S7ple 


Donald S. Miller 
Protessor of Geochemistry 


DSM: vb 
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New York 12181 


Hon. James T. Foley 
United States District Judge 


wsciacliahdin Mark McDonald 


This letter is to express my opinion of Mr. McDonald's character 
and promise. 


I knew Mr. McDonald when he was an undergraduate student in the 
Department of Geology here, while he continued through the Professional 
Program and while he worked for the New York State Geological Survey. 
Throughout this period (about five years) it was clear that he has 
considerable ability to do things well; but he often showed ‘ndecision 
about whether it was worth putting out his best effort. I continue to 
believe that he has the potential for becoming a true contributor - for 
example as an employee in the State Geological Survey; he has ability, 
self-control, the right blend of initiative and willingness to cooperate, 
and so on; he could earn great resvect as a technical man. But he 
possibly still lacks the conviction that to pitch in and use his talents 
- to be @ good geologist at the office and a good neighbor at home - is 
the wise thing to do, best for himself as well as for the rest of us. 

It is indecision on that point that has so far, I believe, hindered his 
best efforts and probably made him dissatisfied with himself. 


As to the conversion trick - what might be done to try to -urn him 
around and with what probability of success - I cannot properly judge; 
that is net my profession. But I am happy to repeat that, if he could 
be turned around ard possibly a change of company or of environment 
might be enough - he has the ability to give great satisfaction to an 
employer, and possibly even to himself. 


Feeling as I do that there is a lot of merit in Mr. McDonald, 
I should be happy if there is any other information I could contribute. 


M. Brian Bayly 


Chairman, Dept. of Geology 


Yours sincerely, 


MBB: vb 
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EXHIBIT TO FPRE-SENTENCING MEMORANDUM OF 
DEFENDANT McDONALD - PERSONAL REFERENCES 
OF DEFENDANT McDONALD 


4\| EAST 42** STREET 
NEW YORK N Yr ICO!I7 


Su 
- 


mira re 
i O ct @ 
iysvmo 


in @® 


© 


to you at the request R. Kietzman of 
of Rosenblum & Levanthal, 7 Madison Ave., Albany, 


” 


as attorney for Mark S. McDonald. 


ct 4 
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orney at law and a member firm of Krause, 
Ge 
“Y 


oss with offices at 41 East reet. New York, 


of his 

at 149 Porter 

As a result of my ac 

who recommended me to 
retained to handle the adm 
J. McDonald and the estate 
who died in 1967 but whose will 

bated. Mark and Bruce, together with the 
William McDonald III are residuary benefi 
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th estates. 


I was asked by Mark and Bruce McDonald to make application on 
their behalf as administrators of the estate of their deceased 
grandfather and as administrators with the will annexed of 
the estate of their deceased grandmother. 


In the course of these proceedings I met with Mark McDonald and 
his brother Bruce several times at the inception of the admin- 
istration of the estates, at two safe deposit box openings 

which were required, at my office at the time when the Federal 
estate tax return was required to be filed and, to the best of 
my recollection, I have had two or three telephone conversations 
with Mark McDonald. 


Besed on such short ecquaintance I had no reason to believe 
that he was anything but of good general character. His 
demeanor at the various discussions was businesslike and he 

and his brother have given every inuication in their fiduciary 
capacities of fully complying with all legal requirements in 
connection with the processing of the two estates of their 
grandparents including the filing of all necessary tax returns. 
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EXHIBIT TO PRE-SENTENCING MEMORANDUM OF 
DEFENDANT McDONALD - PERSONAL REFERENCES 
OF DEFENDANT McDONALD 


Rensselaer Polytechnic Institute Troy, New York 12181 


ALBAN Y, NEW | URK 


June 16, 1976 


Hon. James T. Foley 
United States District Judge 


Dear Judge roley: 


At the request of his attorney, am writing on behalf of 
Mark McDonald. I am acquainted with Mark as his advisor and 
professor in several courses while he was at Rensselaer. 


He transferred to geoloc’ from engineering in his sopho- 
more year, after a slow acaC-mi> start. His last year as an 
undergraduate was very good. Mark continued in ouc fifth 
year M.S. professional program and completed 13 graduate 
credits in January of 1974. He then dropped out of school. 

I believe he worked for the New York State Geological Survey 
for a while, but I have not seen him since that time. 


Mark in his last three semesters was one of our best 
students, with a B+ average. He has a keen mind and will be 
well prepared for a career in geology if he returns to complete 
his Masters. He has always seemed eager and confident of himself 
and impre sed all of us with his dedication and maturity. 


I am sure he is capable of pursuing what started out as a 
promising career in geology and I ask your consideration in 
helping him return to a productive life. 


Very truly yours, 


Associate Professor of Geology 
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UNITED SisATES DISTRICT COURT 
NORTHERN DISTRICT OF WEW YORK 


UNITED STATES OF AMERICA 
- against - 75-CR-166 


PETER M, LAZARSKI, CRAIG L, NEWMAN, 
NET. B, WINNER, YOK LEE, 


Defendants, 


UNITED STATES OF AMERICA, 
- against - >: 76-CR-15 

MARK McDONALD, 

Defendant. 

- - X 

The above-entitled matter came on for 
sentencing at Albany, New York on the 2lst day of June, 1976, 
before Honccable James T. Foley, United States D* strict Judge, 
commencing at approximately 10:00 a.m, 
APPEARANCE S: 

HON, JAMES M, SULLIVAN, JR., 


United States Attorney, Feceral Building, Utica, New York, by: 


WILLIAM J, DREYER, ESQ., Assistant United States Attorney. 


E, STEWART JONES, JR., ESQ., 


28 Second Street, Troy, New York Attorney for Defendant, 


Peter M, Lazarski. BEST COPY AVAILABLE 


SHANLEY & SHANLEY, ESQS., 
35 First Street, Troy, New York, Attorneys for Defendant, 
Craig L. Newman, (DONALD J, SHANLEY, ESQ,, of Counsel). 


PAUL E, CHEESEMAN, ESQ., 


90 State Street, Albany, New York, Attorney for Defendant, 


Neil B. Winner. 
DAVID S. MICHAELS, ESQ., 
342 Madison Avenue, New York, New York 19017, Attorney for 
Defendai:c, Yok tek, 
PAUL KIETZMAN, ESC., 
732 Madison Avenue, Albany, New York, Attorney for Defendant, 


Mark McDonald. 


P-R-O-C-E-E-D-I-N-G-S 

THE CLERK: United States of America versus 
Peter M. Lazarski, Craig L. Newman, Neil B. Winner, Yok Lee, 
75-CR-166, United States of America versus Mark McDonald, 
76-CR-15, 

MR, JONES: E, Stewart Jones, Jr. appearing with 
and for Mr. Lazarski,. 

MR, SHANLEY: For defendant, Craig L. Newnan, 
Donald J. Shanley. 

MR, CHEESEMAN: For defendant Neil B. Winner, 
Paul Cheeseman. 

MR, MICHAFLS: For defendant Yok Lee, 
David S. Michaels. 

MR, KIETZMAN: For defendant Mark McDonald, 
Paul Kietzmen. 


MR, DREYER: Your Honor on May 3, 1976, defendants 


Peter M. Larzarski, Crais L. Newman, Neil B. Winner and 


Yok Lee entered a plea of guilty to cou of indictment 
75-CR-166, On May 5, 1976, Mr. McDonald entered a plea of 
guilty to that count. Also at that time the court deferred 
Sentencing in this action until the completion of pre- 


Sentence int stigation. The Government now moves for 


sentencing of all five defendants in this cane. 


THE COURT: Well, I think, Mr. Dreyer, at this 
time -- maybe you want to state it later -- you should state 
the recommendation you intend to make. 

MR. DREYER: Sentencing recommendation? 

THE COURT: You did state those at the time the 
pleas were taken? 

MR. DREYER: Ye, Your Honor. The Government makes 
or moves this Court for sentencing without any further 
recommendation than those already made in the letter submitted 
to the Court. At the time the plea was entered in the case, 


the Court did take the recommendation from the United States 


Attorney for Young Adult Offender. In each of the five ca; 


we did recommend the treatment as Young Adult Offender for 
each of these five individuals. Other than that, the pro- 
visions which will be carried into effect after sentencing 
after today are a matter of record. The United States 
agreed at that time that upon Sentencing or at the time of 
Sentencing, the defendants could be placed on bail pending 
appeal, 
THE COURT: And there will be 
United States v 


MR. DREYER: 


I will ask all of the lawers now, have 


THE COURT: 


you all reac -- I assume you have -- the pre-sentence reports? 


MR. JONES: I have read Mr. Lazarski's. 


MR. SHANLEY: And I have read Mr. Newman's pre-sentence 


investigation. 


MR. KIETZMAN: Yes, your Honor. 


MR. MICHAELS: Oh, yes, your Honor. 


MR. CHEESEMAN: Yes, your "owr. 


THE COURT: After reading those reports, have you 
read anything in them that you want to take exception to, 


Mr. Jones? 


MR. JONES: There is nothing of any consequence in 


Mr. Lazarski's report which I have any quarrel with. 


MR, SHANLEY: And my answer is the same. 


MR. KIETZMAN: No, your Honor. We don*t wi to 


refute anything. 


MR. MICHAELS: No, your Honor. 


MR. CHEESEMAN: No. 


I had one or two little things *o 


MR. KIETZMAN: 


on. 


. 


THE COURT: I will allow that, but 71 didn't know 


the time whether you had sufficient remarks to require 


ring. 


MR. YIE”’ I don't tiink so, no, Your Honor. 
I don't think my objections are such that they would require 
any factual hearing. 

THE COURT: Your position is factual clarification 
of a viewpoint given in the pre-sentente report? 

MR, KIETZMAN: Yes, Your Honor. 

‘THE COURT: TI will hear you in order, of course, 


and I will take ail the sentences together. I have read the 


pre-sentencing memoranda over the weekend. I read them 


Saturday and Sunday .:d reviewed them again this morning in 


discussion witr the Chief Probation Officer, and I have read, 

of sourse, severa; times the pre-sentence report, but now I 

will take the lawyers' statements that they wish to make in 

behal ¢ - their ciients., Mr. Jones, 

MR, JONES: Well, Your Honor, 

have suomitted to you a rather extensive pre-sentenci 

memorandum which I think profiles in some detail the 

accomplishments, the promise and potential of Peter Lazarski, 

and don k there is any reason, if you have that report, 
the back- 

again. - €] . the pre-sentencing 


submitted to you aiso catalogs the reasons and 
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non-incarceration type of sentence in this case. I quoted 


some 16 di ferent authorities for the Court, and, of course, 


submit also the quotation ard articles from the American 


Bar Association, the National Council on Crime and Nelinquency, 


the Model Penal Code, the National Council of Probation and 


Parole Officers and a whole 


litany of councils and ,.authorities 


which support a non-‘mprisonment, probation or some other 


form of non-imprisonment as 
briefly to what I think the 
sentencing process in these 
involving these young =n. 

in these cases, the conc»pt 


ment -- I think I can speak 


punishment. I-would like to speak 
most important aspect of the 

pe ticular cases is, the cases 
I think tnat whe implementation 
of individualization of punish- 


generally for these youn: 


: 


that while there are minor differences in degree of culpabil- 


higher the credit the young 


heavier the penalty of the 


Deftore you with a iife unsu 


ntially on the same footing. The 


man has been over the years of 
f nis involvement in the criminal 
the 


vere, the more agonizing 


Crime itself. Mr. Lazarski stands 


llied by any misadventure until 


_ » _— of > Po = P - o 

Nis inveivement in these present criminal forays, He worked 
+ be f* mos we ll & a te, . - } ™ 

&@sa tne Court weii Knows, <Trom Che age cr i to gate, ne 

conviction here carries with it. for a man of his promise 


his potential, for a man of his character, substantial per- 


sonal consequences that I submit to the Court are severe 


punishment, 


He is, for the balance of his life, a prisoner 


of his crime and of his c-ciminal record. He is afflicted 


with all the disability that attends a criminal conviction, 


He is a felon and will be for the balance of his lifetime. 


Much of the promise, much of the potential that he had, which 


he still has, many of the goals and aspirations which he had 


and which he still has, are forever aborted by his personally 


placing himself in the position where he is now a felon. 


The agony that he has imposed upon himself, the punishment 
gony po po Pp 


that he has inflicted upon himself are indeed severe, and 


they are severe becaus2 of the nature of the man, because 


aay 


of the character that he brings to this Court. He isa 


college graduate. It is his first offense. He comes from 


@ stron¢c family, a good family. He's a good and decent man 


caught up in a mistake for which he must suffer the conse- 


quences, but this aberrant. venture was an isolated misdeed. 


will never happen again. Mr. Lazarski stands hefore this 


Court having acknowledge nis responsibility for his conduct. 


renao.sictation, 


veeds now 


his cooperation with the Government when he was first ep- 


prehended. He and only he cooperated extensively with tiie 


Government when first apprehended, and since his apprehen- 
sion, he has continued that cooperation in detail with the 
Government, responding to their inquiries and questions and 
doing anything he could to facilitate their investigation, 
the continuing investigation. The Court knows well that the 
only possible basis for his imprisonment in this case is the 
deterrent to others. That is the argument that is being 
advanced by the Drug Enforcement Administration. [I don't 
think it's an appropriate argument in this case because that 
ignores the concept of individualization of treatment. It 
ignores this young man's life, ull that he has done before 
and ali he hopes to do, If you start imprisoning men of this 
sort indiscriminately: simply to set an example for others, 
as has been recommended in this case, I understand, you 

2 the enlightened concept of fitting the pum 

offender. 2 offend not simply the 


a 


the records before you, Judge, I submit 


’ 


outweighed by ali 


sentence. 


young man, 


There are alternatives here, Perhaps a period of probation 


that required him to work ina half-way house, to devote iis 


time and effort to a drug rehabilitation program and to make 


a contribution of his time, and offer a period of time to 


half way houses, to help them continue their werk, or to 


drug rehabilitation programs to help them continue their 


work, a commitment to public service of some kind that will 


benefit the public in some way. There are so wany ways of 


treating Mr, Lazarski ind the young men who stand here with 


him tht serve society better. I simply implore you to 


treat them as individuals and not as examples, to recognize 


in the sentence, the punishment that you impose, the fact 


that these are good men. They are college graduates. It's 


their first offense. They have enormpus promise and potential, 


A sentence of imprisonment could abort that. I would asa, the 


Court's mercy in imposing sentence. 


right, 


Mr, Lazarski, you may speak 


can say anything you want for the 


have a 


THE COURT: All right. Mr. Shanley, you may now 


speak for your client. 


MR, SHANLEY: Your Honor, I want to say just 2 few 


words this morning on behalf of my client, Craig L. Newman, 
Mr. Jones has already quite ably put before the Court many 
of the thoughts that ran through my mind as I sat here this 
morning. Your Honor has before you the excellent probation 
report, and we have submitted on behalf of Craig our pre- 
sentence memorandum annexed to which are numerous letters 
from educators, officials and friends, family friends attest- 
ing to his previous exemplary life, his personal character- 
istics and his goodness, He certainly would be a fit and 

[ .sper person for probation. I cannot envision him ever 
again coming in conflict with the law He is gainfully 
employed and is living with a supportive family. He himself, 
as shown in the probation report, had every possible poten- 
tial anc still has. He has a good mind, a mind that's been 


‘ 


trained. He has been educated. Previous to this incident 


he never had any scrape at all with the law. I think it was 
one isolated act, I cannot isedine him ever coming 


he law, and 
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only echo Mr, Jones' sentiment and ask this Court to extend 
to Craig Newman mercy and place him under probation under 
whatever program Your Honor might see fit, and I ask that he 
not be incarcerated. 

THE COURT: All right. ‘©: have a right now, 
Mr. Newman, to speak for yourself. 


MR, NEWMAN: I only wish to say, Your tionor, that 


I wish you would believe that I never wanted to hurt anyone. 


It turns out I've hurt quite a few people. I did not really 


think that I was hurting anyone with what I did, although I 
now view that as not true. What I did hurt many people. I 
don't just mean my family; I mean those concerned immediately 
with my life, but that my actions, unbeknownst to me, may well 
have hurt other people. I have a great many things [ wish 
do, and whatever Your Honor does today, I wish to say that 
still am eager in my life. 

THE COURT: it. Mr. Cheeseman? 

MR. CHEESEMAN: Your Honor I have stood before 
too many sentencing courts to think that what I might say 
here would change Your Honor's mind. I don‘t think 


ne burdensome task that faces 


might make that 


if Your Honor saw fit to give these defendants a sentence 


which would be one of probation, that what I might say 


might make it easier for Your Honor to imrese that sentence. 
These five young men, Your Honor, are really young men that 
possess the minds that will form the future of this country. 
I am sure that the probation report concerning each of these 
defendants reflects such a finding, and, Your Honor, as has 
been stated previously, each of these defendants, I am sure, 
has leasned their lesson. I don't see what a period of 
incarceration would do to help them or to help society. 
true that there are those who think th’: punishment by in- 
carceration is a form of deterrent, but being realistic, 
Your Honor, if we look at the number of people that have been 
incarcerated, if we look at the stories that have been given 
their incarceration as published in every newspaper in 
America, if we look at the other news media that daily 
cast incarceration cf people having been found guilty 
crime, I think, being realistic, we would have to say 
at least there would be a good argument for saying that 
incarceration does not deter crime. I am not 

Your donor, to let 


hougnt of incarceration wouldn 


Your "lonor, I would be wondering to myself, by giving these 
young men a period of incarceration, is that going to be 
sufficient punishment? I have practically adopted this 
young man that stands beside me. I have been in touch with 
his parents on numerous occasions, and, Your Honor, if you 
Ss t to order a period of is cceration, all I can say is 
that that would not compare with the punishment, the agoniz- 
ing torture, that this boy has brought on himself already. 
Now, ve have te look again, I think, Your Honor. on the rea- 
son they are here. Methaqualone, I had never heard of that 
before this case came into being. I guess some of the mater- 
ials used, until some time shortly prior to this incident, 
were not even controlled substances, As I uncerstand it now, 
Your Honor, and without trying in any way, shape or form 
minimize the illegal acts that were committed by each of 
individuals, I now understand thac this methaqualone is a 
substance that would bring about in a person, 

sufficient amount, of intoxicat very similar 


the form experienced by those who 


not saying it 


think back tc 


- Aa}; 
that existec in 


alcohol, Now, I don't think, Your Honor, that people in 
those days could be branded as criminals because of their 
connection with illegal alcohol, although i know that public 
Opinion at the time cried for such treatment. think, Your 
Honor, thought it might be easier if you did have a period 
of probation here to consider the drug, the controlled sub- 
stance, that is involved in this case and consider, perhaps 


along the lines I have just talked about. Your Honor, the 


defendant Winner now stands before you. I am sure you rea- 


lize from having gone over Mr, Waterson's probation report, 
this is a fellow who is penitent. remorseful. It's 
something that has focused his sight to the importance cf 
living according to the laws of our land. I know that never 
again will he stand before you y court charged with 
havine broken the law. did yp un now, but I assume 
the defendants, from having heard Mr. Shanley and 
- I assume that there were others who cooperated 
Government, and knowing this boy's background and 
rom things he has said abcut the others, it doesn't come 
as a shock to me that all of these young men have cooperated 


dred pe~cent, I do know <hat the defendant W; 


and answer all questions put 
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been in error, but the fact remains that he did cooperate. 
He is gainfully erployed now, Your Honor, and he has been 
gainfully employed. He is employed in a position of trust, 
Your Honor. He is thought of well by not only his employees, 
co-employees, but he is thought well of by his supervisors, 
and I just hope that Your Honor can see that by placing each 
of these defendants on probation or at least the defendant 
Winner, that justice would be best served. Thank you, Judge. 
THE COURT: All right, Mr. Winner, you may speak 
for yourself now. 


MR. WINNER: All iight. Yes, Your Honor, I rea- 


lize I have done something wrong, and I am truly sorry for 
what I have done, and I have learned my lesson, I guess I 
just hope that I get a second chance to show what I have 
learned, and that I can promise that I will never again do 
anything wrong like this. 
THE COURT: All right. Mr. Michaels? 
“ MR. MICHAELS: Your Honor, at tha risk of some 
redundancy, be -:se I have certainly neard some of the factors I 
' that apply across the board to each of these defendants 
eloquently stated by counsel, and I do want to speak briefly 


before Yok Lee whe wants to speak as well. I want to mention 


particularly the family that this man comes from, Both his 


4 BEST COPY AVAILABLE 
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father and his mother and his two sisters and uncle are all 
here today. They, in their various ways, have sacrificed 

for many years to help Yok @evelop the potential that we 

see indicated through his academic record and the history 
that I know the Court has read, and the probation report, 

as well as the remarks ~he Court has made. Their devotion 

to education, and particularly to their only s...'s education 
here, I think makes them stand out as a stable family, as 

a sign of somebody who made a misstep, but has not demonstrat- 
ed a pattern of criminality mandating incarceration, a 
newness of each of these people to the situation they are 

now in -- well, it's not necessary to direct the Court's 
attention -- it stands out so strongly in the history of 

each of these boys. I have come to know this defendant 
fairly well, and I have spoken with him, I note particularly 
some descriptions of him that were contained within the pro- 
bation report and recommendations sent by his employers and 
yxrofessors. I note that he is described there as strong- 


willed. He's praised for his initiative and reliability, 


too. One of the letters particularly mentioned that he was 


visibly shaken by his conviction here. Yok has spoken with 
me about his feelings the night he was arrested, This was 


his first experience in being 1 _.ed in a jail cell, and 


while it certainly was not for an extended duration, it was 
an important time -- we urge Your Honor -- an important time 
for each of these defendants, but particularly for Yok. His 
description to me of his frenzied pacing of the floor, his 
feelings about the wrongfulness of what he had done that 
had brought him into that situation rings very clearly in 

my mind, and I hope to be able to communicate to this Court 


that we feel this defendant deserves one opportunity. In 


terms of the substance itself, I would like to particularly 


note the comments that have been made immediately prior to 
this statement. I would like to point out that in so many 
ways what we know happened here between December 11th and 
December 19th, 1975, shows and reveals that we are not deal- 
ing with people experienced with the world really, but cer- 
tainly not with the world of criminality in any sophisticated 
way. Time after time in looking at the facts, we see one 

or another of the defendants acting in a way that I can only 
characterize as naive, and I think, Your Honor, that we see 
revealed in the entire pattern a group of people just out 

of school taking a step, perhaps in the wrong direction, 

but a step that is one step away from a general pattern of 


upstanding life, of obedience to the law, of sound families, 


of people, in short, who will not be back within the criminal 


justice system. We urge this most important point. As far 


as the relationships of these individuals and the acts that 
occurred, I want to say on behalf of Yok Lee that he does 
accept a full and equal responsibility here. He helped 
willingly in various ways, and not only the limited overt 

act specified in the indictment, and agreed to do more in the 
future, which didn't happen. He also -- I find significant 
that he, as any of them could, could have stopped this at 

any point, and that he f2iled to do so, and he realizes the 
importance of that, and the fact that it was not only illegal 
but wrong as well. I note, Your Honor, within the probation 
report these defendants profited relatively little by this 
plan, if I can characterize it so, I think we have seen -- 
each of the defendants' counsel has seen the impact on the 
families of not only the anxiety and the uncertainty, but 

also some of the rather more starkly freightening possibilities 
that lie within the determination of the Court. I know 

each of the attorneys has commented at least briefly on 
cooperation, and we have seen here a general pattern in all 
of the defendants where there has been cooperation, not a 
defiant or arrogant attitude, but a contrite one, and if I 
may say so, a humble one, particularly with regard to Yok Lee. 


Your Honor, I must note that in a conversation last week with 


the Assistant United States Attorney, that he related to me 


what I had been told by the investigating officer, that of 


all these individuals, that Yok Lee particularly had co- 


operated a hundred percent. Now, I have to say, Your Honor, 
that this was a subject of stipulation between myself and 
Mr. Dreyer. It was not a million percent unlimited, and yet 
within that, it was a hundred percent, 

THE COURT: No, I have been informed by the proba- 
tion officer that they have cooperated and so forth. 

MR, MICHAELS: (Continuing) Yes, Your Honor. There 
is only one further thing beyond that one hundred percent, 
Your Honor, and that is the defendant Lee has also surrendered 
to the Drug Enforcement Administration a particular device 
that could have been used in the future to make pills out of 
illegal druas. It's called a tabbing machine, and it's so 
indicated in the sheet which I have, File number C735008. 
There was certainly an aspect of cooperation, but going beyond 
simply cooperation, this was an afiirmative act that can 
prevent crimes and perhaps many crimes that might have occurred 
in the future, and an affirmative act that shows the real 
contrition and the depth of feeling that this defendant has 


about what he did, about our situation here today, regardless 


of the sentence of this Court. One thing that rings most 


clearly in the many times that I have spoken with the 
defendant about the sentencing possibilities are his concerns 
about the disgrace which he feels perhaps justly that he has 
brought on his family. It's his concern for his family and 
their concern for him reciprocally which stands out most in 
terms of his regret. I think it was Mr. Newman who said 
something about not having intended to hurt anybody and 
having hurt many people, and I think this is something that 
Yok feels particularly strongly about, and particularly with 
reference to his family who have stood by him, not only 
throughout his education and his development into a young 
man, but throughout these proceedings over the last six 
months, Your Honor, I would like to ask the jefendant to 


speak, and if I may reserve the right, to look over my notes. 


THE COURT: Mr. Yok Lee, you may speak for yourself, 


MR, LEE: Well, Your Honor, a question that seems 
to be occurring in this case is how did a bunch of bright 
good boys get into such serious trouble, and in speaking -- 
I think I speak for everyone -- that for the past six months 
I have had time to reflect about what has happened, and I 
realize it was strongly a case cf immaturity, and that in 


those six months I have had an opportunity to grow an2 to 


gain a lot of wisdom, much more than I had in the previous 


23 years. Basically, it's taught me that breaking the law 


is a very serious act and that'it's nothing to be taken 


lightly, and the consequences can be quite severe. Today 


the four of us -- I realize it's probably one of the most 
important days of our lives. Regardless of what happens here, 
I feel that I still have a bright future and that I have a 
lot of debts to pay. There are many people who have stood 
by me, my ‘parents, my family, my friends, my former instructors, 
and I wish to say that for all of us, the opportunity to show 
everyone that their faith in us is justified will definitely 
be taken. 

THE COURT: All right. Mr. Mich2iels? 

MR, MICHAELS: I think the sincerity of this 
defendant to believe in himself stands out quite clearly, I 
would only conclude that I think incarceration here would be 
unnecessary and unnecessarily disruptive to this person, and 
I would ask the Court, if the Court can possibly see fit, 
can possibly find it suitable, that probation and leniency 
be considered here, it would be, we believe, in the interest 
of justice. 

MR, KIETZMAN: I would like to comment on a few 
things that I don't think have been touched on in the comments 


of the other attorneys. The first thing that has troubled me 


throughout the course of this case is that so much has been 


made of the statistical significance of this prosecution, 


so many pounds cf controlled substance, so many doses, the 
second largest amount, and these statistics throughout the 
course of this prosecution have put a great deal of emphasis 
on the statistics from DEA agent, I think that this Court, 
as the rest of us is aware, and I would be foolish if I did 
not think that the Court itself did not feel some pressure 
was not aware of the significance which some people have 
attached to the statistics involved, and I was, and I did 
afford myself the opportunity to read the pre-sentence 
report. I must confess that even in that report the first 
paragraph that I read contained more statistics concerning 
the statistical significance of this particular prosecution. 
I would submit to this Court, on behalf of this man and all 
of the defendants, that to use an extreme example, no matter 
who did sell it, if one person is killed or whether 20 are 
killed, the essential quality of the act is the same, and I 
submit that the manufacture of a controlled substance is 
still the same offense and it carries the same degree of 
approbriousness whether one pound is manufactured or whether 
many pounds are manufactured. I would not hesitate to 


commend the office of the DEA, I think they are to be 
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commended, and their work will not be by me dismissed lightly. 


I must admit that the drug methaqualone is new to me. It's 


not heroin... It's a soporiphic drug which has a potential 


for abuse which I would submit is not much more than the 
Dalmane which Senator Hays took very recently and Valium 
which is almost a staple of the American diet. I would 
submit -- 


THE COURT: (Interrupting) He is a Congressman, 


MR. KIETZMAN: Yes, 

THE COURT: Not a Senator, 

MR. KIETZMAN: A Congressman, pardon me, It is 
not such a depraved act as should automatically be said to 
demand imprisonment. Also raised in the statement made in 
the pre-sentence report -- and I read this quickly, and I 
hope I am not misquoting it, but also a figure of $10,000 
as the group's take or whatever on this operation. Now, I 
would point out that -- by the way, I don't know where this 
information came from, but I feel compelled to comment on it, 
that for this approximately year's operation that was charged 
in the indictment and the cross examination has revealed, 
it seems to me -- or I am informed that no single defendant 


pocketed more than the approximate sum of $900, 


THE COURT: I have nothing about $10,000, 

MR. KIETZMAN: The figure was mentioned in 
Mr. McDonald's report, the figure of $10,000, I did wish 
to point out that whatever may be the accuracy or source of 
that figure, I have indications that the profit was extremely 
minimal, At any rate, I want to at this point leave that 
aspect of what I am saying because, as I indicated, I was 
somewhat dismayed about the statistical significance attached 
to these figures. I would hope and urge that this Court 
use its discretion and judgment, and not be obscured in 
any fashion by the gravity of the crime that's been urged 
upon you. Regardless of how it views the crime that these 
defendants are charged and now convicted of, it is still a 
crime, and I would submit that the time is now when the 
nature and the gravity of the crime must be temporarily 
overlooked, and we must decide what punishment the individuals 
merit. There has been a lot made of the decision between 


the necessity to incarcerate the defendants and the other 


possibilities which might befall them. I have heard numerous 


reasons advanced in law schoc and since law school as to 
why we incarcerate persons, One reason is to isolate the 
criminal from society. I don-t think I have to say a great 


deal about that in connection with this defendant, 


Mark McDonald. The Court has read the pre-sentence recommen- 
dations along with the recommendations from colleges, GovVern-~ 
ment officials, and I submit to this Court that I don't think 
the people of the State of New York, the people of the 

United States, have any need to be protected from 

Mark McDonald. In fact, I would submit, as many of the 
attorneys have already, that, disregarding for the moment 
this particular venture, I think these people are precisely 
the type of people that this country needs, and we need 
positive endeavors. We need to direct their endeavors in 
positive directions. Another reason for incarceration some 
of the attorneys have touched on is the idea of a deterrent 
by example. I would submit to the Court, — first of all 
agree with some of the other attorneys that this is not a 
particularly appropriate consideration. It certainly should 
not be the overwhelming consideration in the Court's mind, 
but I would further submit that such deterrence is not likely 
in this situation, I agree with what some of the other 
attorneys have said. I'll bet the professional and hardened 
importers of controlled substances probably had a good chuckle 
over what the: have read or what they know of what these 


particular defendants did. They simply are not hardened and 


professional people and should not be placed in the category 


of people who make their living by importation and sale of 


controlled substances. No one is likely to be deterred by 


the activity of these young men, by any punishment this 

Court may see fit to impose, I think there is also some 
justifiable -- that the people of R.P.I., the central insti- 
tutions of higher learning, are very ccncerned that well 
trained and well educated young men such as these take this 
opportunity to misuse their education and misuse their talents, 
I am sure that in the fall there will be an incoming freshman 
class at R.P.I., the State University of New York at Albany, 
Union College, who never have heard of these defendants and 
will never profit by anything that takes place today. This 
will not be a deterrent to misuse all tney learn in their 
education. I would submit to the Court further that the 

real problem with the deterrent theory is the fact that first 
offenders simply aren't deterred by harsh sentences. The 
problem is that they simply don't believe chat they are going 
to be caught, and these are some of the reasons submitted, 

that there is perhaps a certain arrogance amoung young men 

of this age with their intellect, their nevlyv found freedom. 
There is an arrogance in this age, a transition from boyhoo” 

to manhood that everyone here in this courtroom have undergone, 


I would point out to the Court -- perhaps it's contained in 


Mr. Jcnes' material, but I just point it out in an attempt 
to emphasize it. In Gre. Britain, a man knows that if he 
is apprehended, he will be punished severely, and th.s 
appears to have an equal, if not greater, deterrent effect 
on criminal activity in Great Britain, but this is a fine 
line, but one other reason that has sometimes been given for 
incarcerating people is for retribution, 17 don't think any- 
body has previously argued this scholarly, legal opinion for 
some 75 years, but it is evidenced to me since I have left 
law school and cast aside some of the educational values 
that have shaped my thinking previous to being ac itted to 
practice, that retribution is, in some cases effective, but 
the question arises in the Court's mind, whether it's articu- 
lated or not, as to the act for which the individual is 
imprisoned, It's a feeling in the breast of the community. 
The community feels some sense of outrage about the acts 
committed. I wec.. .e familiar with this case through the media, 
I saw these yound men on television, I read about them in 
the papers. I have to admit that I was very surprised when 
I became involved in this case at how tame <4 how small and 
how ordinary these defendants were, by comparison to the 


image I had derived from the media. I haven't made any survey 


of how the public feels about these defendants, and I only 
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knew what I read about these defendants, bit I feel that if 
they knew these young men, if they were present here in the 
courtroom and had heard them speak this morning, and if they 
knew the sincerity of these young men, there could not possi- 
bly be any public clammer for the incarceration of these young 
men, I believe that the question that's left in the minds 
of the public at that point would become, what supervision, 
if any, do these young men need to readjust their lives to 
lawfully pursue their goals? That's a question that obv* ously 
can't be answered, It is a choice, and it is an agonizing % 
choice as Mr, Cheeseman pointed out. By and large, the 
report on Mark McDonald could probably be us¢«4 % job 
reference by Mr. McDonald if it didn't contain some extensive % 
references to the criminal act with which he is charged. 
Nevertheless, the Court at this point is going to have to 

solve the paradox of this exemplary young man and four 
other fairly exemplary men, It appears to be totally out of 
character from their previous lives. The Court must take 
the just steps, giving consideration to all of these factors, 
I hope that the Court will not -- and I don't think it will -- 
ignore some 22years of good conduct and diligent work and 


scholarship and throw the towel in on these young men in 


their first criminal offense. I would submit te this Court 


that is exactly what we are doing when we incarcerate a 
young man and abandon a young man of this age. There was a 
report in some recent paper which involved the distribution 
of the executive budget of the State of New York with respect 
to what rehabilitative work was being done and how much 
money is being spent. Again, I was dismayed to learn that 
most of the money, 95 cents out of every correctional dollar 
goes simply toward custody and supervision of inmates, and 
only about three cents goes towards anything that's remotely 


rehabilitative. I feel that incarceration would hinder and 


not help these boys. I would quote from one of the justices 


that “If institutions are the high school of crime, then our 


prisons are the universities of crime." The significance of 


that statement should not be ignored either. I think 
Mark McDonald's feelings are probably best understood if the 
Court were to make this resolution between good character 


and appropriate punishment. The arrogance shown on that day, 


combined with what I spoke of before as part of the youthful 


arrogance which all of us have gone through, is hard to 


They feel perhaps beyond the approach of the 


ignore here. 


law. I think I should point out to this Court today that by 
many conversations with Mr, McDonald, and most notably the 


first that I had when we first became acquainted, were not 


done in confidence that this Court would consider youth, 


good character or anything else that I am suggesting so he 


would not go to jail. Mr. McDonald was very appreher.sive 


and was sure he would go to jail for these acts if convicted, 
and I would submit to this Court by the same token that 

Mark McDonald has to straighten out and be rehabilitated. 

I can't foresee any ‘Suture criminal involvement by this 
individual. I would submit to this Court that the Court 

need only put this young man on probation and keep him under 
supervision. If I am wrang on this, and if this defendant 
becomes involved with the law again, it still lies within 
this @ xrt's jurisdiction to sentence him in the future. I 
would submit that the defendant is well aware of his misdeed, 
that the mark that this leaves on him is incalculable. I 
therefore would urge the Court to give this man a chance, 

MR, McDONALD: I realize I owe a debt to mankind 
and to society. I have strayed from the path. This Court 
has set me anew on that path. 

THE COURT: Well, we have had a full presentation, 
and these cases, of course, are serious. It's the type of 
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presentation I wanted, I am going to impose my sentence 
collectively. You are all here before ™@, but I do want to 


say I have read all your pre-sentence reports. I know a lot 


about your background:. It's difficult at times to impose 
sentences, and I have imposea hundreds of them, and I, of 
course, have had some which have had emotional circumstances 
involved, and these sentences, of course, are difficult be- 
cause of your backgrounds. The elements in your favor were 
well stated here in different ways by the attorneys, and I 
have kept those elements in mind, and I have read the letters, 
There are numerous ones that came from public officials, 
teachers, professors, places in which you have worked, your 
employers, and people from all walks of life have faith that 
you should be placed on probation and given another chance, 
My main concern, of course, is your parents, Their hopes 

and their aspirations and their dreams are much affected by 
what you have done, but I have no feeling that, in any case, 
that you have been destroyed because you are not. You have 
potential, You have degrees, Bachelor of Science, Chemistry, 
a Bachelor's Degree in Geology. Mark McDonald has a Master's 
Degree, and it's hard to understand what happened. Maybe 
it's a disillusionment with life that's running throughout 
our country. Maybe there is too much drugs in universities, 


but that's not for me to decide; that's for the administra- 


tors ana the universities mainly to try to educate, let you 


know the difficulties that will come, but after this character 


consideration -- and I went over it in my mind often -- I 
knew something about the cases when I first had the suppression 
hearing. I knew more about them when I heard your pleas, I 
knew more about you people as individuals, but I finally, of 
course, was fully enlightened when J had the pre-sentence 
report. The fact, to my mind, that came through was that 
this is not a spur of the moment operation. I had that 
impression, but it took place over a period of months, It 
started on a small scale, and I had no information here that 
anybody made great profits, but it became sort of a business, 
and with your brains diverted to the wrong channel, of 
course, you organized into a company and as a business, so 
there is no feeling on my part that we can put it in the type 
cf activity that was a childish prank because it was calcu- 


lated and was deliberate and was done for commercial purposes. 


I mean your organization ran not only into the manufacturers 


and chemists, but you even had two salesmen, and it's hard 
to believe that your organization ran that way, but it's 
unquestioned from the pre-sentence report that that is what 
happened, All of you, I think, were conscious -- I don't 
know whether you knew about the Federal Law about controlled 
substances, but I think you were conscious that you were 


doing something wrong. The sad part is that you were out 


ready to distribute this methaqualone. I don't know that 
much about its contents or its use, but you were ready to 
sell it throughout many universities, and I think you were 
ready to sell it to freshmen, sophomores, people coming into 
colleges new from high schools, and that's where you people 
came from. You all have excellent high school scholastic 
records. You had stable family circumstances, but you didn't 
care what the consequences were of this selling because you 
had a motive, to get a profit, make money, I don't know why 
because you are able to work, you are able to go out in the 
world with your degrees and earn your way, but because of 

the type of crime ve have here, it can't he minimized. There 


is talk about a number of dosage units, but I am not over- 


whelmed by that. The only consideration that's overriding 


and controls .y judgment against probation is the fact that 
we have to have a deterrent. Of course, we don't know -- I 
don't know any more about it than anybody else. I have to 
think of the interests of society, the interests of justice. 
Often we have before courts uneducated people, people who 
come from broken homes. At times you think thr have a right 
to be resentful and go out and commit crime, but there is 
nothing of that kind in your favor because you just cidn't 


have to do it, and you did it, and I have to thik that maybe 


some day -~ I know one attorney has argued it may never 


happen again in a university, but maybe again some day it 


will come where a group will try to do the same thing. I 


have thought of alternatives, of course, of public service. 
You have brains. I want to keep telling you that those brains 
will be useful and you will be able to ind your way back 

into the best part of society, that the brains you have, of 
course, will be affected by the sentence I impose, but at 
least in your Federal system, we are progressive, we thirk 

we are, and the type of sentences that we impose are some- 
thing we give consideration to, I have thought of alternatives 
where your brains can be used in public service, drug educa- 
tion, things of that kind, but that is also a part of our 
programs in our institutions, particularly when you are 
treated under this statute of the Federal Youth Corrections 
Act which gives you some advantages, So I tell you again, 

I have treated you as individuals, My sympathy, of course, 

is extended to your parents and your families because they 
have been through an ordeal, but I adjudge each of you a 

youth offender as was agreed upon by the prosecution u ‘der 

18 U.S, Code Section 4216. I find from your backgrounds, 
education and the type of crime we have involved here that 


you wil. benefit from treatment under the Federal Youth 


Corrections Act. The sentence I impose upon each of you is 


under 18 U.S. Code 5010-B. This places you in the custody 
of the Attorney General of the United States for treatment 
and supervision until discharge by the Youth Division under 
18 U.S. Code 5017-C, and I will explain what that type of 
@ischarge means, It states that you shall be released 
conditionally on or before the expiration of four years from 
the conviction, and unconditionally on or before six years 
from the date of conviction. The typ of offense, of course, 
is weighed by the parolecommission, bi: a lot depends on 
your own attitude when the day comes when you have to serve 
under the sentence now passed. All the sentences on each 

of the defendants are stayed because I think that was part 
of the agreement, pending an appeal under Federal Criminal 
Rule of Procedure 38A2, and I am directing your release 
pending appeal in the same amount of bail posted, of the 
same type of bond as previously posted. Defendant McDonald 
is on his own recognizance to be continued in that status 
pending review. Now, the appeal, of course, is limited and 
approved by me in regard to the denial of the suppression 
motions that were made for each defendant, and it's under 


United States against Burke 517 Fed.2d (377) 2d Circuit (1975), 


and I understand -- of course, it car be stayed again, 


Mr. Dreyer, if there is no objection by the Government, 

MR, DREYER: That is correct, Your ‘Ionor, 

THE COURT: So your way is clear. The attorneys 
will be filing the appeal and review on the question we nave 
regarding suppression, and I do want to say in closing, 
because often our law enforcement agencies are criticized and 
sometimes justly and sometimes unjustly for their work that 
they do in State and Federal Government, that the drug 
enforcement agents and the administration agents should be 
complimented because it was through their investigative 


ability and their intelligence that they stopped this whole 


operation really before it began, so their agency and their 


agency work that worked on the cases, of course, are compli- 
mented by this Court, and I am sure should be equally compli- 
mented by their superiors. Now, the Clerk's office and 
Mr, Berroyer will tell the attorneys what you have to do in 
regard to the bail situation because these defendants are 
still free, but you should make the necessary arrangements 
to satisfy the stay of execution of the sentences. 
Mr, Waterson? 

MR, WATERSON: I notice that you declared them 
Youthful Offenders. Do you want to declare them Young Adult 


Offenders under Section 4009? 


THE COURT: That's right. I adjudge them Young 
Adult Offenders -- that's the right word for it ~-- under 


4209, The finding I make is under 18 U.S, Code 4216 which 


refers to the finding that must have to be made to adjudge 


them as Young Adult Offenders under Section 4209, so I 
think our judgment and my statement here that's been made 
should be correct to that extent. 

MR. DREYER: Your Honor, at this time, Count l 
of indictment 75-CR-166 should be iismissed. 

THE COURT: All right. Motion granted. Those 
counts are dismissed, and I direct that an original and copy 
of the appeal be filed with the U.S. Court's office at this 
time. All right. You have your Notices of Appeal prepared. 
You can file them within the next three days. That will be 
satisfactory Execution is stayed, at least until the filing 
cof the Notice of Appeal. 

(Whereupon, the proceedings in the above-entitled 


action were concluded, ) 
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